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Current Topics. 


The Retirement of Sir Charles Stewart. 

announced that. Sir CuarLes STEwarT is resigning 
the office of Public Trustee, and that he is to be succeeded by 
Mr. Stmpxin, a member of the Chancery Bar. No one will 
question the energy and ability which Sir Cuartes brought 
to his office when he became the first holder of it under the 
Public Trustee Act, 1906. The establishment of an official 
trustee was not looked upon with favour in all quarters, but 
the doubts which were felt as to a public trustee being required 
have been dispelled by the enormous growth in the business 
of the office under Sir CHartes STEwWarRT’s management; and 
the objections based upon the unfitness of an official to inter- 
vene in matters requiring privacy and family knowledge have 
been disproved by the sympathetic and tactful treatment of 
beneficiaries which Sir @nar es from the first determined to 
introduce. Under his management the denartment has been 
idministered with great success, and he will leave it with the 
good wishes of those who have had occasion to use it. The 
selection of his successor is somewhat of a surprise, for, to the 
profession generally, Mr. Srmpxin, ‘who was called in 1905, i 
hardly known. We should have thought that a solicitor of 
tried capacity and wide knowledge of trust affairs would have 
been the natural choice for the post. But we presume that 
the Lord Chancellor has reasons for expecting that the new 
Public Trustee is specially qualified to carry on Sir CHar.es 
STEWART’'s work. 


Ir Is 


The Appointment of King’s Counsel. 

It APPEARS from the correspondence between the Lord Chan- 
cellor and the Attorney-General which we print elsewhere 
that the creation of new King’s Counsel may be expected 
early in April. The practical cessation of any such appoint- 
ments for more than four years has led to serious depletion of 
the ranks of the Inner Bar, and this has been specially notice- 
able in the Chancery Division Latterly, under the system 
which keeps “‘ silks ’’ to a particular court unless the client 
is willing to pay a special fee of fifty guineas, there have not 
been sufficient King’s Counsel available in each court to give 
clients a fair chance of selection, and no doubt this has 











accounted for the increasing tendency to employ only junior 
‘ counsel—a tendency to which Sancant, J., called attention 
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some time back, at the same time intimating that in important 
cases the Court was entitled to the assistance which leading 


counsel gave (see 60 Soticrrors’ Journa, pp. 661, 671). We 
gather that the new list will be lengthy, and this must be the 
case if ambitiou iniors are to be put in the place which they 


oe et 


woul l have | ii 
sufficient busine 
which, it may be hoped, will adjust itself in course of time. 


rthe war. Whether there will at first be 
to reward the new silks is another matter, 


K.C.’s and the Work of the Courts 
THE REFERENCE we have just made to the assistance which 
leading counsel give to the Court suggests some observations 


on the rel ition hetween Judece in ] counsel under the existing 


svstem. especial! n the Chancery Division This means that 
the Judee has the same counsel] continually practising before 
him, and he obtair very considerable help both from the 
arguments of leading counsel and from the way in which they 
conduct their ise TI ere 18 a mutual confi len e wl i h tends 
greatly to the nvenient nod harmonious dianosal of business 
Sometimes, it mav be that a particular counsel obtains, or 
is thought to obtain, special influence with the Judge: but 


we doubt whether any ill effects have in practice arisen from 
this cause Tl interchange of confidence is felt nearly to 


the same extent between juniors who are well known in the 


Courts and the Judge Some interference with the system 
might, perhay he expected as a result of the fusion of the 
profe ion thy h we doubt whether if would be substantial. 


Tt is not likely that the change would produce anv great imme 
diate result T e crowth of rd voc u 


be cradual ind there we uld he time tor the Court 


among solicitors would 
and the 
practitioners in them to adapt themselves to new conditions 
But the 
assisting the Judge 
should not he lo t 

to be considered in detail and in it 


special function which leading counsel nerform in 
ind facilitating the work of the Courts 

ight of when the question of fusion comes 

practical bearing 


The New Rules 

We print elsewhere a lenethy sat of draft new R.S.C 
Some of them will be found to be of considerable importance 
An alteration in ord. 14, r. 9 (b), gives 
as to costs in unsuccessful order 14 case A new rule is 
added to order 19, allowing applications for particulars to be 
made by letter. Rule 2. ord. 31, is redrafted so as to 
require a copy of proposed interrogatories to be delivered with 


of the Supreme Court 


the Judge a discretion 


the summons or notice for leave to deliver interrogatories : 


and a new rule (rule 13a) give power, on applications for 


discovery. to or ler a list of document to be delivered in lieu 
of discovery by affidavit tut an affidavit mav be ordered 
afterwards tule 19a (3) of the same order is extended by 
substituting ‘‘ possession, custody or power ’’ for ‘‘ possession 


or power 


Rules as to Trial. 

A new rule (1a) inserted in order 36 (Trials), giving 
power to the Court or Judge to certify for a speedy trial ; and 
a paragraph is inserted in rule 10 specifying the matters which 
lered in fixing the place of trial. 
should be given to the wording of the addition. 


are to be con 
The para 
graphs (a)—(/) of this rule as to trials on circuit have been 
redrafted and placed paragraphs (@) to (/) in a new rule 10 
i vo rules 10 
trial has been altered so as to make the period for entry not 
less than 7 days, instead of, as now. in certain cases, 21 days 


This seems to give t And rule 228 as to entry for 


before the commission day A new rule—ord. 36, r. 34a 
gives the Judge on circuit power in certain cases to change the 
place of trial or postpone the trial 
Appeals from Masters and Referees. 

Ix orper 54 (Applications and Proceedings at Chambers) 
° "oO ; o« ° 
rule 22 is 22 and 22a—are introduced. 
under which the Judge at Chambers in the King’s Bench Divi 
sion has power, where a case is long or important, to direct 
it to be heard in court, the decision in court being deemed 


unnulled and new rules 
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to be a decision at chambers; and regulations are made as to 
appeals from masters in that division. And a new Order— 
59as—is introduced, regulating appeals from official or special 
referees, and the existing rules applying to such appeals are 
annulled. Changes are also made in order 64 with regard 
to costs of applications for time, and as to the time for 
applications to set aside awards, 


The Covenant of the League of Nations. 

On Fripay. the 14th inst., President Witson read to a 
plenary sitting of the Peace Conference of the Allies and the 
Associated States the draft scheme for the establishment of 
1 League of Nations which has been prepared by the League 
£ Nations Committee. The committee is representative of 
fourteen nations—the United States, Great Britain, France, 
Italy, Japan, Belgium, Brazil, China, Czecho-Slovakia, 
Greece, Poland. Portugal, Rumania, and Serbia—and the 
draft had been adopted unanimously. To do it justice it 
should be compared with other schemes which have been 
published ; that, for instance, incorporated in General Smuts’s 
recent pamphlet, and in works which we have from time to 
time noticed in these columns; and also with Lord PxHuttt- 
MORE’S interesting discussion of the matter in the current 
Quarterly Review. We must be content, however, for the 
present briefly to note the chief points of the scheme. The 
scheme takes the form of a covenant between the original 
members, provision being made for the admission of new 
members. It is apparently contemplated that enemy States 
shall not be original members, and under Article 7 their admis- 
sion will require the assent of not less than two thirds of the 
States represented in the body of delegates, and there is the 
following provision : 

‘‘No State shall be admitted to the League unleas it is able to 


rive effective cuarantees of its sincere intention to observe ite inter 


national obligations, and unleas it shall conform to such principles as 
may ‘be prescribed by the League in regard to its naval and military 
forces and armamenta,’”’ 
We do not underrate the importance of a covenant between 
the Allied and Associated States; but, of course, the per- 
manent efficacy of the League depends upon its inclusion of 
States as to which a state of war still exists. 


The Prevention of War. 

THe scHEME provides in the first place for meetings of a 
Body of Delegates; for more frequent meetings of an Execu- 
tive Council; and for a permanent International Secretariat 
to be established at the seat of the League. It is apparently 
intended that each member of the League shall have one vote 
on this Body, but may have several representatives, not exceed- 
ing three. The Executive Council will consist of representa- 
tives of the United States of America, the British Empire, 
France, Italy, and Japan, together with representatives of 
four other States members of the League; the selection of these 
four States to be made by the Body of Delegates on such 
principles and in such manner as they think fit. Article 8 
adopts the principle of the limitation of armaments : 


‘The high ntracting parties recognize the principle that the 
maintenance of peace will require the reduction of national arma- 
ments to the lowest point consistent with national safety, and the 


vforcament by common ac n nternational obligations, having 
special regard to the geographical situation and circumstances of 
each State, and the Executive ouncil shall formulate plans for 
effecting such reduction.” 


eT 


And so far as practicable the private manufacture of munitions 
and implements of war is to be stopped. A permanent Commis 
sion is to be constituted to advise the League on the execution 
of the provisions of Article 8 and on military and naval ques 
tions generally (Art. 9). On any threat of war the members of 


| . . . 

the League are to have ‘‘ the right to take any action that may 
| be deemed wise and effectual to 
nations ’’’ (Art. 11). 


safeguard the peace of 
The prohibition of resort to war is 
contained in Article 12: 


“The high contracting parties agree that, should disputes arise 
between them which cannot be adjusted by the ordinary processe® 
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= of diplomacy, they wil] in no case resort to war without previously 
to submatting the questions and matter involved either to arbitration 
ry or to inquiry by the Executive Council, and unti!l three months 
after the award by the arbitrators or a recommend n 
al Executive Council, and that they will not even then resort to wa 
Te as against a member of the League which complies with the award 
rd of the arbitrators or the recommendation the Executive Cour 
ow In any case under this article the award of the arbitrators s! 
be made within a reasonable time, and the recommendat if e 
Executive Counci] shall be made within six months aft e su 
mission of the dispute. 
The Settlement of Disputes. 
Re THE SCHEME assumes that an attempt will first be made to 
of settle any disputes by diplomacy. Should this fail, the parties 
bs agree to submit the whole matter to arbitration. But no 
of permanent Court of Arbitration is contemplated. ‘* The 
2 Court of Arbitration to which the case is referred shall be the 
My Court agreed on by the parties or stipulated in any convention 
he existing between them.’’ This, however, is, it seems, only to 
+t be for what are known as non-justiciable disputes In 
oa addition there is to be a permanent International Court. (Art. 
a 14) :— 
pe. * The Executive Council shal! formulate plans for the establis 
ment of a permanent Court of International Justice, and this Court 
LI- shall, when established, be campetent to hea 1 determ ny 
nt matter which the parties recognize as suitab submission to at 
he for arbitration under the foregoing article.”’ 
‘he Both procedures are thus referred to as arbitrations, but the 
nal distinction between the two would probably be that which we 
ew have suggested. For cases where a dispute is not submitted 
tee to arbitration Article 15 provides that it shall be submitted to 
is- the Executive Council, and a unanimous report of the Council 
the is intended to be a bar to war. But this article is long and 
the requires careful examination. 
to The Sanction of the Covenant. 
ter THE ENFORCEMENT of the covenant is provided for by 
3 S Article 16:-— 
™ ‘Should any of the high contracting parties break or disr | 
ite covenants under Article 12 it shal! thereby ipso facto be deemed 
pen to have committed am act of war against all the other members 
er- : the League, which hereby undestake mmediately to subject it to 
of : the severance of all trade or financial relations. the prohibition of a 
intercourse between their nationals and the nationals of the covenant 
breaking State, and the prevention of all financial, commercial. ot 
personal intercourse between the nationals of the covenant-breaking 
State and the nationals of any other State, whether a member of the 
fa League or not. It shall be the duty of the Executive Council in 
nis such case to recommend what effective milit iry or naval force the 
: members of the League sha!] severally contribute to the armed forces 
riat to be used to protect the covenants of the League.”’ 
tly Of the remaining articles it is sufficient to note Article 23. 
= the publication of all treaties; Article 24, provision for the 
ed revision of treaties; Article 25, the abrogation of all obliga 
ta ions inconsistent with the terms of the covenant: and 
"al Article 26, provision for amendment of the covenant. 
— Horse-Breeding and Income Tax. 
en 
zs Q WE ARE not convinced by the reasoning of the House of 
Lords in Malcolm v. Lockhart (ante. p. 264; 35 T. L. R. 231), 
ve one of those unsatisfactory cases in which a Law Court insists 
cal on reducing a troublesome point of law into a mere question of 
the fact to be decided by some first instance tribunal. The point at 
‘ ing issue was clear-cut, and almost ideally simple. A farmer kept 
y- 4 stallion which served his own mares, and also those of other 
farmers and owners of horses. who paid him the usual fees 
ail = treated these fees as part of his agricultural profits as a 
nie’ eet and claimed the benefit of assessment under Schedule 
tion which gives the farmer an option of choosing one year’s 
= Tent or his actual profits as the basis of income-tax assessment 
~ 4 surveyor assessed him for the fees under Schedule D,. on 
ail * » gem that the letting-out of a stallion is not an incident 
of a le occupation of a farm, but a separate business. The 
4 Commissioners of Income-Tax found that this view was right, 
and after the usual intermediate proceedings the House of 
; Lords upheld their decision. The rule of law they laid down 
2 is simple and easy to understand. Schedule B, they held, 





m occu pied ; where a 
on a trade 


applic 3 only to pre fits earned on the 
farmer gets profit } he 
elsewhere, and is assessable for its profits under Schedule D. 


outsule has farm, is carrying 


That is, of course, an intelligible and unquestionable principle. 
But t n the House went on to hold that the services of a 
stallion must be divided into two: those rendered on the farm 
ind those re ered elsewhere: the former assessable under 
Schedule B and the latter under Schedule D. If the latter are 
Ver trivial ompared with t orme ill ought t be assessed 
under Schedule B. If vice versd, all ought to be assessed under 
Schedule D The question v ha the esse services of 
the stallion, those on the fa elsewhere, is one of fact for 
the 4 missioners to de i¢ Such, if © 1 ler ind it, 18 
the cde ! the House We cannot help thinking that the 
true vi that the use of a stallion for the farmer’s own 
m is not iw a profit-bearing user nd therefore not 

Die at It us 8 to ¢ n fees from other owners is a 
’ fit-} ring wu and e as the profits of a trade 
' nae Schedule D. wl ther the { lion rendet the services on 
th met own farm or elsewhere This reduces the question 
( wt for the Commi oners to decide to a mere matter of 
iccounts and evidence—w! rely is the only sphere over 

ch the Comm ners h iny jurisdiction 


Recognition of New Nations 


Tue Esthonian Government seems to be the first of the 
new Governments on the Baltic coasts to be formally recog- 
nized by the British Courts In West Russian Steamship Co. 
vy. Steamship Gagara (reported el ewhere) the Court of 
Appeal affirmed the decision of Mr. Justice HI Lu setting aside 
a writ in rem in the Probate, Divorce and Admiralty Division 
against The Gagara. The plaintafl: had been registered 
as a limited company in Russia, and the ship had been 
registered under the Russian flag as owned by them. Subse 
quently e was seized by the Esthonian Provisional Govern- 
ment and condemned as prize of war The vessel was after- 
wards sent to London with an armed guard on board, and pro- 


| Estho- 


to have these pro eed 


ceedings rem were then instituted against her 


nian Government thereupon took steps 


was the property of 


ings set aside, on the ground that the vessel 

a Sovereign Power, recognised as such by other Powers. The 
principle inveé ked was that laid down in The Parlement Belge 
(1880. 5 P. D. 197), ,viz., that by international law and the 
rules of international courts observed between Sovereign 
States, the British courts decline to exercise junsdiction over 
the pul lic property of a State which may happen to be within 
the court’s territorial jurisdiction The question was 
whether, admitting this prin ipfe, the Esthonian Government 
was entitled to its benef It appeared that the British, 
French, and Italian Governments had provisionally recog 
nised the Esthonian National Council as a de facto inde 
pendent body, and the British Government had received an 
informal diplomatic representative of the Esthonian Pro- 


It was the view of the British Govern 
ment that the Esthonian was such a Govern- 
ment as could: set up a prize court. The Court of Appeal held 
that the status of the Esthonian Government, on the informa 
tion supplied to the Court by the Foreign Office, did entitle it 
to be treated as a Sovereign Power, and that the principle of 
The Parlement Belge did apply. The proceedings 
were therefore properly set aside and the order of the Court 
of first instance affirmed 


visional Government. 
Government 


~ 


im Tem 


Legal Analogies in International Law, 

issue (Feb. 15th pointed out in the 
The Mandatory the German 
’ that good work had been done by the Hague Court 
of Arbitration in applying to international law definite and 
well-settled principles of national or municipal This 
was illustrated the the North Atlantic Coast 
Fisheries Arbitration, by applying to sovereignty the analogy 
of the law of land ownership, and to treaties the analogy of 
contracts between private persons. The text of the draft of 
the League of Nations’ Covenant, as, now published in the 


it 
rinciple 
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Times of 15th February, affords an illustration of a similar 
application of a rule in municipal law in aid of a satisfactory 
theory and practice with respect to international treaties for 
the future. Article 23 of the draft runs: ‘‘ The high 
contracting parties agree that every treaty or international 
engagement entered into hereafter by any State member of 
the League shall be forthwith registered with the Secretary- 
General, and as soon as possible published by him, and that 
no such treaty or international engagement shal! be binding 
until so registered.’’ The necessity for registering transac 
tions in such a way as to se ure publicity for them is a 
familiar rule in al] systems of jurisprudence, being exemplified 
chiefly in English law by those branches of it that relate to 
instruments executed by companies and securities over per 
sonal chattels. That the draft text of the League of Nations 
Covenant should itself contain an illustration of this applica- 
tion of definite principles of municipal law to international 
law is a strong confirmation of the value of the precedent 
created by the award in the North Atlantic Coast Fisheries 
Arbitration, and a forcible argument in favour of adhering 
to the principles regarding sovereignty and the construction 
ot treaties laid down by the Hague Court of Arbitration 


Casual Employment. 


Taose philosophers who cannot decide whether the bird 
precedes the ego or the egg the bird may have interesting views 
on a question which the diligent reader of Law Reports is 
tempted to ask himself namely, whether the absence of a 
definition in some statutes has been the cause of more litigation 
than the presence of a definition in other statutes, or vice 
versa. Whether the draftsman defines his terms, or leaves them 
undefined, trouble seems to follow. We do not pretend to 
have any fixed opinion of our own as to the proper answer to 
our hypothetical question 

What suggests it to us just now is the perusal of Stoker v. 
Wortham (ante, p 245; 35 T. L. R225), a recent decision of 
the Court of Appeal in a workmen’s c mpensation case. Here 
the applicant had been engaged by the respondent as a 
‘" temporary cook ’’ during the absence of the regular cook on 
holiday. The engagement was for fourteen days certain, but 
there was some evidence to shew that the applicant regarded 
this as merely tentative, and was prepared to remain on if 
wanted. On the tenth day—in strict poetic propriety it surely 
ought to have been the thirteenth—she slipped in the kitchen 
on a wet oilcloth and met with a serious accident, which resulted 
in a fifteen weeks’ illness in hospital. There was no doubt as 
to the occurrence of an accident, or that it arose ‘‘ out of ’’ and 
‘in the course of ’’ the employment; but the arbitrator non- 
suited her claim on the ground that her employment was 
merely ‘‘ casual,’’ and was not connected with her employer’s 
And so the Court of Appeal had to consider the 
‘‘casual’’ in the Workmen's Com- 


business 
meaning of this word 

pensation Act, 1906. 
The way in which the point arises under the statute is a 
little peculiar. It occurs, curiously enough, in a definition 
clause. ‘‘ Workman ’’—the person entitled to the benefits of 
the statutory protection—is defined as follows in section 13 :— 
*** Workman ’ does not include any person whose employ 
ment is of a casual nature and who is employed otherwise than for 
the purposes of the employer's trade or business . . . but, save as 
aforesaid, means any person who has entered into or works under 
a contract of service or apprenticeship with an employer, whether 
by way of manual labour or clerical work or otherwise, and whether 

the contract is express or implied, is oral or in writing.”’ 

But although ‘‘ workman’”’ is defined, 
possibly because the draftsman considered the meaning of that 
word clear. Or perhaps he considered that there must be an 
end to sub-definitions in a defining clause. If you begin by 
defining a phrase in terms of other phrases, and then have to 
define these defining terms themselves, there is obviously no 
end to the process. Generally speaking, however, it is recog- 


‘casual’’ is not, 


. *-* *,° ° A ° . 4 Po ? 
nized by logicians that a definition is inferior and imperfect | sideration 








| when the defining term or terms is as vague as the term defined, 


and this breach of logical principle, we fear, is clearly com- 
mitted by the draftsman of section 13. En passant, we may 
note that the definition of ‘‘ workman ”’ just quoted has another 
A definition should be in positive terms, not negative ; 
the definition given begins by defining ‘‘ workman ’’ negatively 
as not including a certain class of employment. We are left to 
infer that it does include all employment which is the opposite 
that it includes all non-casual employ- 
Now, a logical definition 


defect. 


of that excluded—.e., 
ment under a contract of service. 
should have been in positive terms, and should have begun by 
saying that the term ‘‘ workman ”’ includes all persons engaged 
in regular or continuous employment of the kind limited by 
the clause. 

This criticism of the definition is not captious or hyper 
critical; it points out the fundamental ambiguity which has 
occasioned all the difficulty of interpretation that has arisen. 
‘ casual ”’ employment is excluded, all ‘‘ non-casual ’’ 
But does ‘‘ non-casual ’’ mean ‘‘ regular ”’ 
employment, or ‘‘continuous,’’ or ‘' permanent > employ- 
ment ? This is difficult to say. In other words, the true 
opposite of ‘‘ casual ’’ is ambiguous, and it has been left to the 
Courts to try and find out what exactly it is by considering the 


Since 
must be included. 


“ce 


policy of the Act. 

Now in the leading case of Knight v. Bucknill (6 B. W.C. C 
160), the then Master of the Rolls took the view that ‘‘ casual * 
and ‘‘regular’’ employment are opposite terms, and that there- 
fore ‘‘ casual ’’ employment means employment which is not 
regular. ‘‘I am quite unable to give a general definition of 
casual as opposed to regular employment which will meet every 
case,’’ he says, and he goes on to express doubts as to whether 
it is desirable for the Court to try and give precise limits to 
either terms. In the same case, however, Lord SuMNER (then 
Hamitton, L.J.) took the view that the opposite of ‘‘ casual ”’ 
is ‘‘ permanent ’’ employment; and went on to say that there 
is a large class of debateable cases in which it is not easy to say 
whether employment is ‘‘ permanent ’’ or “ temporary and 

isual.’’ These cases, he considers, are questions of fact for 
the county court judge to decide—the usual solution which our 
Courts adopt when faced with insoluble legal subtleties. 

It cannot be said that, in the case on which we are now com- 
menting (Stoker v. Wortham, supra) the Court of Appeal has 
done much to elucidate the problem. Indeed, Lord Justice 
DvKE contrived to discover a new opposite term to “‘ casual ”’ 
previously occurred to anyone namely, 
‘conventional ’’ employment. He did not define this term, 
but apparently meant employment which would be regarded 
by both parties as putting them in the status of master and 
servagit, as opposed to the mere rendering of a contractual 
service for reward on one or more isolated occasions. This is @ 
possible meaning of the term, and is certainly more satisfactory 


which had not 


than ‘‘ permanent ”’ or ‘‘ continuous ’’ as the true opposite of 
‘casual.’’ But, in any case, the Court as a whole did not 
use this phrase—or, indeed, any phrases at all—as a definition 
of the ambiguous term, and all the Judges contented themselves 
with the unsatisfactory solution that the question is one of fact 
for a reasonable man to decide. So long as an arbitrator's 
decision does not impress the Court of Appeal as unreasonable, 
thev cannot say that he has misdirected himself in law, and his 
decision must be left standing. In the present case, the 
county court judge had held that the employment was casual ; 
this was a reasonable view; and therefore the appeal was dis- 
missed. Apparently, if he or.another judge in a future case 
on the same facts took the view that the employment was not 
casual, this view would be equally reasonable, and would not 
be upset on appeal. Such is the result which follows from the 
failure of the Court of Appeal to tackle the problem of giving 
an exact definition, and applying it rigidly to the facts. 

The real question at issue is just this. Does the statute 
mean to exclude persons who are only employed on one occasion 
of short duration as opposed to those who have an engagement 
of the length usual in the particular employment under con- 
? Or does it mean to exclude persons only employed 
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at infrequent and irregular intervals—e.g., washerwomen and 
window-cleaners—as opposed to those employed for some part 
or the whole of each week? Or does it mean persons employed 
because some abnormal occasion provides a job, as opposed to 
those normally required to fulfil the household duties—e.g., 
a nurse called in on the occasion of a childbirth? In the first 
case, the opposite term is ‘‘ permanent.’’ In the second case, 
itis ‘‘ regular.’’ In the third case, it is ‘‘ routine,’’ or perhaps 
‘* conventional ’’—in Lord Justice DuKE’s sense, as opposed to 
a merely ‘‘ contractual ’’ service. Our own view is that the 
third opposition of terms is the one intended by the Legis 
lature. The opposite of ‘‘ permanent’’ is ‘‘ temporary,’’ not 
‘* casual ’’—and so the Legislature must be presumed to know 
The opposite of ‘‘ regular ’’ is ‘‘ irregular ’’ or ‘‘ occasional.’ 
But ‘‘ casual’’ and ‘‘ routine’ are natural opposites, and in 
fact all the reported cases are consistent with this distinction 
as a ratio decidendi. In the present case, since the temporary 
cook merely replaced a permanent cook on the abnormal occa- 
sion of a holiday—a disturbance of usual domestic routine 
and therefore her employment, being no part of the normal 
household routine, was essentially ‘‘ casual.’’ 








Limitation Statutes and Prescription. 


Tue rule of English law is that title to land—to corporeal 
hereditaments—cannot be gained by prescription. It is only 
incorporeal hereditaments and such rights as the right to light, 
the mght to support, &c., that admit of ‘being acquired by 
prescription eo nomine, There is enother rule of English law 
which tells us that land cannot be ‘‘ owned ’’ by a subject, 
and that only the reigning Sovereign can ‘‘own’’ English 
soil. Yet we constantly speak, with the full sanction of judges 
and text writers, of ownership of land being vested in subjects 
of the Crown. May we, or may we not, with equal correct- 
ness, speak of title to land being acquired by prescription ! The 
question is really a verbal one rather than one of substance. 
We speak of a man owning his land, meaning that he has the 
fee simple. Usage does i.ot sanction any analogous widening 
of the word “ prescription '’ to include the title gained by 
mere length of possession. Nevertheless, the title gained -by 
length of possession might as reasonably be called ‘‘ pre- 
scriptive ’’ as an estate in fee simple is called ‘‘ ownership.’’ 
Though, according to well-understood usage, title can be 
gained by ‘‘ prescription ’’ to incorporeal and not tw corporea! 
hereditaments, definitions of prescription apply equally well 
to corporeal and incorporea] hereditaments, so far as it is a 
méthod of acquiring title. Prescription may be defined 
generally as a right founded on lapse of time. It is an 
exceptio ratione temporis. Coke says: ‘‘ Prescription is a 
title taking his substance of use and time allowed by the law 
(Co. Litt. 113a). 

The distinction in theory between the title that may be 
acquired by length of time—‘‘ prescription ’’—to incorporeal 
hereditaments, and the title tnat may be acquired ‘by length 
of time—‘‘ possession ’’—to corporeal hereditaments, is 
clearly marked in the difference of scheme between the Pre- 
scription Act, 1832, and the Real Property Limitation Acts, 
1833 and 1874. Section 2 of the former and section 34 of 
the Limitation Act of 1833 may be taken as typical. By 
section 2, when an easement ..as been enjoyed “‘ for the full 
period of forty years, the right thereto shall be deemed 
absolute and indefeasible.’ By section 34 of the other 
statute, ‘‘ At the determination of the period limited by this 
Act to any person for making an entry or distress, or bringing 
any . . . action or suit, the right and title of such person 
to the land shall be xtinguished.’’ In the case of 
the incorporeal hereditament the Prescription Act expressly 
gives an ‘‘ absolute and indefeasible ’’ title to the person who 
has exercised the rights of an owner for the statutory period ; 
the statute operates by way of positive and acquisitive pre- 
scription. In the case of the Lim.tation Act not a word i 
said about any acquisition of title to the corporeal] heredita- 
ment by length of possession, but it is only enacted that the 








title of the owner who is out of possession is extinguished at 
the end of the statutory period. The Limitation Act may be 
said to operate by way of ‘‘ extinctive prescription,’ and this 
phrase is actually used in this connection in a Canadian case: 
see Gray v. Richford (1875, 4 Can. S. C. R. 431, 454). A 
literal description of the operation of the Limitation Act, and 
one to be found in nearly these words in many decided cases, 
is that the Act bars the right ot the owner out ol possession, 
but does not confer title on the trespasser or disseisor in 
possession 

This literal description, according to which the Limitation 
Acts do not confer title on the )erson in possession, is, how- 
ever, quite as misleading as tne statement that a subject ot 
the. Crown cannot own land It is constantly and fully 
recognized by the Courts that the Limitation A: ts do operate 


to confer title. A Canadian case may again be usefully 
referred to In /redale \ Loudon (1908, 150. L. R , ab p. 
296) reference is made to the rights a squatter may 
' acquire ‘by prescription, and in the same case (40 Can. 
S. C. R., at p. 317): ‘It is true the Statute of Limitations 


does not. transfer the rights of the dispossessed owner to the 


squatter. It only purports to extinzuish by lapse of time any 


rights to possession which ought to have heen exercised during 
the period limitea : . But, nevertheless, the quatter 
does obtain, after the expiration of the statutory period, a 


tatle recognized by law and the right to use the premises for 


all lawful purposes as against everyone whose title is barred 
The case for the squatter’s title is indeed 
put still more strongly by tue Privy Council in Perry v. 
Clissold (1908, A. C at p. 79), for it is there said in the 
se of the judgment delivered by Lord MacNnaGHurTen 
‘‘And if the rightful owner does not come fotward and assert 
it 


his t 


or extinguished 


coul 


e by process of law within the period pres ribed tby the 


Statute of Limitations . his right is for ever barred, 
and the possessory owner acquires <n absolute title.’’ 

Since the *‘ possessory owner 4s .¢., the person otherwise 
lescribed as ‘‘the squatter does actually acquire ‘‘ an 
absolute titl to the land, it seems hopelessly incorrect. to 
continue to repeat that the Limitation Act only bars the right 


; 


of the owner out of possession, and does not confer title on the 


** possessory owner in possessicn. It would be difficult to 
l 


find a better way of describing the method otf acquiring this 


‘absolute title’’ than to say it was acquired “‘'‘by prescrip 

tion.’’ The accepted phraseology, however, is to say it was 
acquired by possession At any rate, whether called 
possessory ' or °* pre scriptive,’ the title of the ‘ quatter 


is a positive, and not a mere negative, title. Thus the theory 
of the literal interpretation of the Limitation Act is not 
carried out in practice In practical result the title to 
corporeal hereditaments gaimd by lapse of time—ratione 
tem por is as effectually acquired as the title to incorporeal 
hereditaments under. the express terms of the Prescription 
Act 

The title 
present position by slow degrees. 
title of substantially the same value as a title by munimente 
is shewn in three ways: (1) It can be forced on a purchaser ; 
(2) It can be the subject of a declaratory judgment; (3) it can 
be the subject of a judicial declaration of title 


acquired by possession ’ ha only reached its 
That it is now a positive 


As to a title by possession being forced on a pure haser, it 
will be sufficient to cite Scott v. Nicon (1843, 3 Dr. & War. 
388, 405; Sands to Thompson (1883, 22 Ch. D. 614). With 
respect to declaratory judgment 3, there does not seem to be any 
reported instances of a purely declaratory judgment (without 
other relief) being given in the English courts: but on principle 
there seems no reason why a declaratory judgment should not 
be given where an order for injunction is made, and an in- 
junction was granted in Rains v. Buxton (1880, 14 Ch. D 
537) at the instance of a plaintiff whose sole title was 
possession for sixty years, 

Apparently there is no reported case of a judicial declara- 
tion of title being made in England under the Declaration of 
Title Act, 1862. There are, however, several cases in Canada 
of judicial declaration of title under similar statutes where 
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the title was one by long possession only. These Canadian 
statutes are usually called’ Quieting Title Acts. The present 
Ontario staute is Rev. Stat., 1914, c. 123. An Ontario case 
where a declaration of title was made on possessory title being 
shewn is in Re Taylor (1881, 28 Gr. 640). In another of these 
cases, where a title by possession was set up and declaration of 
title asked for, the petitioner’s title was described as ‘‘ a pre- 
scriptive right of twenty years’ use or possession.’’ In 
Ireland also a judicial declaration of title may be made under 
section 51 of the 21 & 22 Vict. c. 72 (setting up the 
Landed Estates Court), and title by possession has been held 
a sufficient title upon which to make a judicial declaration, 
though in the case cited no declaration was actually made: 
Re Carson's Estate (1870, I. R. 4 Eq 555). 

Seeing that the expression ‘‘ possessory title is used in 
Perry v. Clissold (supra), and also in the Land Transfer Acts, 
to denote a title not made complete by the expiry of the 
statutory time limit but merely good primd facie, the use of 
the expression ‘‘ prescriptive,’ to denote a title that is 

absolute ’’ against the former owner by virtue of long 
possession would be extremely convenient. It is in accord- 
ance with the ordinary meaning of the word “‘ prescriptive,’’ 
and is sanctioned by more than one reported case in Canada 
dealing with statutes identical with the English Real Property 
Limitation Acts 


“é 


Books of the Week. 


The [Industrial Situation.—Memorandum on the Industrial 
Situation After the War. The Garton Foundation. Revised and 
Enlarged Edition. Harrison & Sons. 2s. net. 

The Unredeemed Greeks.—The Greeks in Turkey. (Re- 
ge from “The New Europe” of 14th and 21st November, 1918.) 
“yre & Spottiswoode (Limited), 2d. 


Correspondence. 


The Question of Fusion. 
[7'o the Editor of the Solicitors’ Journal and Weekly Reporter] 


j 

Sir,—The system of ‘ fusion’’ has been in force in the United 
States of America and in many of our Colonies ever since they 
were setiled by white people, and it is strange that no one with 
practical experience of the system has come forward to testify in 
its favour. The reason may possibly be that its advantages ar 
more imaginary than real. I practised for some years in the 
United States under a special licence granted by one of the Courts, 
and from my experience I can unhesitatingly say that under the 
system of fusion the work is not so well done as under our system. 
I also think there is no doubt that fusion does not tend to reduce 
legal expenses, and that it produces a lower standard of pro- 
fessional honou 

But it may be asked, if our system is superior, why was it not 
transplanted into our Colonies when they were settled? The 
answer is that in a new country a division of the legal profession 
into two branches is impracticable ; the towns are small and widely 
separated, and in a small country town the lawyer, like the do tor, 
must be a general practitioner; the business is not of sufficient 
importance to support a specialist. But as the country develops, 
and the towns become “cities,”’ the specialist makes his appear 
ance. At the present day, in such a place as New York, there are 
many lawyers who occupy practically the same position as the 
leaders of the bar in this country. A man of this kind could, if he 
liked, do the work of an “ attorney-at-law,’’ but he does not do it 
because he has not the time; he leaves that Kind of work to one 
of his partners. Nor does he confine himself to cases which come 
to his firm from their own clients; the greater part of his work 
probably consists of cases which are sent to him for trial or 
argument by other firms of lawyers; they do all the preliminary 
work, and he has little or nothing to do with each case until it is 
ready for trial or argument; he takes it up just as a K.C. in this 
country accepts a brief from any reputable firm of solicitors, 

This result shews that the distinction between barrister and 
solicitor is not an absurd relic of medisvalism ; it is simply an 
instance of the division of labour. In important and difficult cases 
& man cannot do both classes of work, any more than a man can 
specialize as a physician or surgeon and continue to work as a 
general practitioner. 

But our system has this advantage over the American system— 





that it tends to make a barrister devote himself to a particular 
kind of legal business, and a lawyer who does that is more likely 
to do his work well than if he were a Jack of all trades. If anyone 
in this country wants to be advised on a question relating to 
merchant shipping, or companies, or real property, or admiralty, 
or patents, or any other special branch of law, his solicitor will 
tell him who is the best specialist to consult. And if the matter 
leads to litigation, it is a great advantage to the Court to have the 
assistance of counsel who have made a special study of that par- 
ticular branch of law. Or, again, if a complicated settlement or 
will is required, a solicitor will generally send it to a conveyancer, 
although there is nothing to prevent him from doing the work 
himself. In the United States there are very few specialists of 
this kind. 

It is possible that “ fusion’ would benefit some briefless 
barristers and some ambitious solicitors. I am convinced that it 
would not benefit the public. 

An Enouisn Barrister. 


[V'o the Editor of the Solicitors’ Journal and Weekly Reporter.) 


Sir,—The result of the vote of the Law Society (embracing as it 
does only a portion of the profession) on this question will not be 
final, for the matter is not one for ultimate decision by either 
branch or by the present two branches of the profession. 

I think the last word will be said outside if need be, but if we 
are wise we shall say it from within. 

Editorial opinions expressed in Jegal papers are worthy of 
deference, but they are by no means conclusive, for it must not 
be forgotten that these editorial comments are written, as a rule, 
by “ journalistic ’’ members of the bar. 

Commercial bodies are moving slowly but surely. In Manchester 
I am just assured by one of its leading merchants that all commer- 
cial men there are in sympathy with the recent resolution. 

Sir Charles Wade, K.C., Agent-General for New South Wales, 
declared publicly in the Times this week that the public gain by 
saving in costs. 

Such a statement from such a source within the profession is 
some evidence in answer to the special pleading of Mr. Disturnal, 
K.C., in the Times. This correspondent lost sight entirely of the 
fact that ‘ fusion’’ really means “ fusion,’’ and he was, I suggest, 
merely raising a “ bogey ’’ to frighten solicitors when he suggested 
that “ advocates’’ (as such purely), although they would become 
and be advocates and solicitors too, would employ outside un- 
qualified agents to get up cases and do all the work which solicitors 
now do. 

Surely outside agents would remain unqualified as now, and 
members of one united profession would retain such work for them- 
selves. The only difference—and this is the material one—would be 
that the client would not have to pay two men for doing work that 
could be performed by one. 

Harvey Ciirron. 


CASES OF THE WEEK. 
| Court of Appeal. 


REX v. MARLBOROUGH STREET POLICE MAGISTRATE. Lx parte 
SAMUEL. No. 1. 3rd February. 


PRACTICE—APPEAL—WRIT OF CERTIORARI TO QUASH CONVICTION 
Dectston Or DivistonaL Court Finat—‘* CRIMINAL CAUSE OR 
Matter '’—Jupicature Act, 1873 (36 & 37 Vicr. c. 66), s. 47, ORpzR 
58, Rue 10. 

The decision o} the Divisional Court re jusing an ex parte motion to 
grant a rule nisi fora writ of certiorari to quash a conviction by magis- 
trates for the breach of regulations made for the management of a royal 
park is a decision in a ** criminal cause or matter,’’ and is therefore final. 

Rex v. Justices of Wiltshire (1912, 1 A. 4. 566) applied. 

Appeal ez parte from a decision of the Divisional Court, refusing to 
grant a rule nist for a writ of certiorari to quash the conviction of a Mr. 
tenry Samuel for the unlawful use of obscene and blasphemous language 
in Hyde Park in breach of the regulations made under the Parks Kegu 
lation Act, 1872. It appeared that Mr. Samuel was walking in Hyde 
Park in company when he was invited to take and read some tracts 
pressed on him by two young women engaged in Roman Catholic pro 
paganda. Mr. Samuel replied that he was a Jew, and to further obser- 
vations by the women used language of such a nature that he was appre- 
hended by a constable and charged and convicted of using obscene and 
blasphemous language, being fined £3. Under section 4 of the above 
Act a breach of the regulations in the schedule thereto is punishable on 
conviction with a fine not exceeding £5. The Divisional Court having 
refused the application, the applicant appealed to the Court of Appeal, 
and counsel on his behalf contended that he could do so under ord. 58, 
r. 10, within four days after the Divisional Court had refused an 
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ex ¢ application, and it was a question whether a criminal conviction 
could be made under the rules. 


THe Court dismissed the appeal. 


Swinren Eapy, M.R., said the application must be refused. It was 
well settled that no appeal to that Court lay in criminal matters, and 
it was also well settled that section 47 of the Judicature Act, 1873, 
which prohibited such appeals, must receive a wide construction. Coun- 
sel’s attention had been drawn to Heg. v. Fletcher (2 Q. B. D. 43), and 
also to Rex v. Wiltshire Justices, Ex parte Jay (1912, 1 K. B. 566). In 
the present case there was a decision of the Court of King’s Bench in a 
criminal matter, but it was said there was no judgment within section 
47, because the rule nisi was refused. «That argument was directly con 
trary to the decision in Rex v. Wiltshire Justices (supra). In that case 
there was only an order for costs, but it had been made in a criminal 
case. It was held that there was no appeal to the Court of Appeal from 
the refusal to grant a rule nisi. The matter was entirely covered by 
authority, and the application must be refused 

Scrutron, L.J., and Eve, J., concurred.—Counser, FR. C. Hawkin 
Souicrror, J. Barrington Mathews. 

[Reported by H. Lanevorp Lewis, Barrister-at-Law.) 


“THE GAGARA.” No. 2. 13th and 14th February. 


InrernaTionAL Law MERCHANT SHIP SeizuRE BY EsTHONIAN 
Nationa, Councin as Prize—AcTION IN REM—QUALIFIED Recoa- 
NITION OF COUNCIL AS A DE FACTO INDEPENDENT SOVEREIGN Power 
IMMUNITY FROM PRoOcEss. 

An action in rem, being an indirect method of impleading the owner, 
cannot be brought against the property of a foreign sovereign 

Appeal by the West Russian Steamship Co., of Petrograd, against 
a judgment of Hill, J., allowing a motion by the Esthonian National 
Council, asking that the writ and all proceedings in an action in which 
the appellants, as plaintiffs, claimed the steamship Gagara, now 
sailing under the name of 7'he Kajak, and her freight should be set 
aside. The Esthonian National Council claimed to be the Esthonian 
Government and ‘asserted that whatever rights the plaintiffs desired to 
establish by the action, the English courts had no jurisdiction to deal 
with the matter, as the Council was in the position of a sovereign 
body capable of exercising sovereign rights, including the right 
of making captures jure belli, and entitled to have its sovereignty 
respected by the courts of this country. The appellants alleged 
that they purchased the s.s. Gagara in 1914, and that she was 
seized by the Bolshevists in the port of Petrograd The captors 
put on board a cargo of wood belonging to a Swiss company 
and despatched her under the red flag to Copenhagen. Her master 
put in at Reval, and there she was seized by the Esthonian National 
Council. They made out fresh bills of lading and sent her and her 
cargo to this country. An action was thereupon commenced by the 
steamship company claiming to be the lawful owners of the vessel and 
her freight, and asking for an injunction to restrain the Esthonian 
National Council from removing the vessel out of the jurisdiction of 
the court. A summons was taken out by the Esthonian National 
Council asking that the writ and all proceedings under it should be 
set aside on the ground that the English courts had no jurisdiction 
Hill, J., in allowing the summons, said he was advised by the British 
Foreign Office that recognition of the Council as a sovereign power 
had been granted, with certain reservations. Therefore the plaintiffs 
must seek their remedy in the courts of Esthonia The steamship 
company appealed. 

Banxkes,, L.J., said the question was whether the Esthonian National 
Council was recognized by the Government of this country as having 
the status of a sovereign Power. If it was so recognized it was not 
disputed that the courts of this country would not allow that Govern- 
ment to be impleaded here. That principle was clearly laid down in 
the cases of The Parlement Belge (5 «’. D. 197) and in Mighell \ 
Sultan of Johore (1894, 1 Q. B. 149). Hiil, J., in his judgment (see 35 
T. L. R. 243) had indicated the reasons why this particular case came 
within the principle laid down in those cases. He found that 
authoritative statemepts in the fullest sense of the word had been made 
to the learned Judge by the Attorney-General, and the only question for 
this Court was whether they established that the Esthonian Govern 
ment had a status as an independent sovereign body There was 
correspondence between the two Go~ernments which had been produced 
that confirmed these statements. In support of the appeal it was 
argued that the recognition by this Government of the Esthonian 
Government was “ conditional ’’ and ‘‘ revokable,’’ and that that was 
insufficient evidence of recogrfition of independent sovereignty for these 
Courts to act upon. Such well-known writers as Westlake, Oppenheim, 
Hall and Hallett were cited and referred to on the point, but they 
appeared not to be in exact accord upon this particular point. At any 
rate, the conditions existing at the time the present dispute arose were 
widely different from those on which the <riters had based their views 
Referring to the correspondence it was clear that the Foreign Office 
fully recognized the sovereignty of the Esthonian Government, subject 
to the limitation that the recognition would continue only so long as 
certain conditions should be complied with. But at the present time 
the Esthonian Government was recognized as a de facto independent 
Government not only by the Foreign Office of this country, but they 

received informal diplomatic representatives also from the French 
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and Italian Governments. To permit the action to proceed would be to 
act contrary to the comity of nations, and contrary to the principle laid 
down in The Parlement Belge (supra). The appeal failed. 
WarrincTon and Duke, L.JJ., agreed. Order accordingly.—Counss, 
for the appellants /nskip, K.C., Dumas and Ellis Cunliffe; for the 
respondents (the Esthonian Government), Bateson, K.C., and F. Hinde. 
Soricrrors, /nce, Colt, Ince, & Roscoe; William A. Crump & Sons 





[Reported by Exsarwe Rar, Barrister-at-Law.} 


WELD-BLUNDELL v. STEPHENS. No. 2. 12th and 13th December; 
3ist January. 


AcTIon (CAUSE OF)—N&GLIGENCE—AGENT—DeraMATORY STATEMENTS IN 
Letrer Written By Princrpan TO AGENT—PvuBLICATION OWING TO 
NEGLIGENCE OF AGENT—Recovery or Damaces By Person LIBELLED 
AGAInst PRINCIPAL—ACTION BY Princrpau AGarInat AGENT—LIABILITY 
oF AGENT TO PRINCIPAL FoR Breacu or Contract 


The plaintiff employed the defendant, an accountant, to investigate 
the accounta of a company which he had largely hnanced In connec- 
tion with that matter he sent him a letter of mmatructions, which con 
tained libellous references to third persons The defendant's partner 
mislaid the letter, with the result that the third parties obtained 
damages against the plawnsiff in respect of the publication of the libel 
to the defendant, the jury in each case holding that the plaintiff was 
actuated by malice The plaintiff subsequently sued the defendant 
por damages for breach of an implied term of the contract of employ- 
ment, that, as his professional adviser, he was bound to keep the 
plaintiff's 

Held, that, although the plaintiff could not recover the damages and 
costs he had had to pay in the libel actions, which in effect would 
be an indemnity for the wrongful act which he himselj had com- 
mitted, nevertheless, having proved a cause of actwon in contract, he 
was entitled to nominal damages for breach of that contract by the 
defendant 


Decision of Darling, J. (34 7. L. R. 564; 1918, W. N. 254), varied 


natructvonsa secret 


Appeal and cross-appeal from a decision of Darling, J., on furthe 
consideration in an action tried before him and a special jury (reported 
34 T. L. R. 564). The plaintiff, who had become interested in the 
Float Electric Co., which manufactured mining lamps, financed 
it to the extent of £13,000 or £14,000. Being dissatisfied with the 
results of the company, he employed the defendant, a chartered accoun- 
tant, and gave him a letter of instruction, in which statements were 
made reflecting upon a Captain Lowe, a former manager of the company, 
and a Mr. Comins, an accountant previously employed by the com- 








pany. The defendant handed this letter to his partner, and asked 
him to attend to the matter. While investigating the accounts of the 
company at the office of the company, he seemed to have left it on 
the manager’s table. At any rate, it was found by the manager, who 
read it and communicated its contents to Captain Lowe and Mr 
Comins. Each of these gentlemen brought libel actions against Mr 


| Weld-Blundell. In neither action did the defendant appear at the 


trial. In each action the Judge said that the occasion was privileged, 
but the jury found that Mr. Weld-Blundell was actuated by express 
malice, and in one case they awarded £1,000 and in the other £600 


| On appeal the verdict in the first case was reduced to £350 by consent. 


The present action was then brought by Mr. Weld-Blundell against 
Mr. Stephens, claiming to reeover as damages the amount which he had 
to pay as damages and costs in these two actions, which, including 
his own costs, amounted to £1,680. The action was based on an 
allegation that, the plaintiff having employed the defendant in a 
confidential capacity as his professional adviser, it was an implied 
term of the defendant's employment that he shSuld keep secret all 
communications and instructions received from his principal, and should 
not permit such communications and instructions to be disclosed or 
published to others. On further consideration Darling, J., decided both 
points in favour of the defendant, holding that there was no such 
promise or term as that which the plaintiff alleged, and, therefore, 
no breach of duty was committed by the defendant. The plaintiff 
appealed After argument, judgment was reserved 

Bankes, L.J., in the course of his judgment, said The learned 
Judge, after an extremely clear and caretul summing-up, left three 
questions to the jury: (1) Was it-the duty of the defendant to keep 
secret the letter of 4th May, written by the plaintiff to the defendant? 
(2) Did the defendant neglect his duty in regard to the said letter 
so that the contents thereof were disclosed, or came to the knowledge 
of Mr. Hirst? (3) Were the actions brought by Lowe and Comins 
against the plaintiff and the damages recovered by them the n itural 
consequence of the proved negligence of the defendant’? The jury 
answered all three questions in the affirmative, and assessed the 
damages at £650 The appellant’s case was really founded on the 
negligence of the re:pondent’s partner in not taking proper care of 
the letter, as a consequence of which its contents became known to 
the persons who sutsequently brought actions for libel against him. 
The respondent met that case by asserting that he was under no duty 
not to disclose the contents of the letter, becanse any contract not to 
do so would be either an illegal contract or against public policy, and 
consequently unenforceable ; and on the further ground that no damages 
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were recoverable, because the damages claimed were the direct result 
of the appellant's own wrong. The learned Judge decided both points 
in favour of the respondent. He was unable to agree with that view. 
There were no doubt cases to which the rule laid down by the learned 
Judge, that the law did not and could not imply such promise or 
term as that which the plaintiff alleged, might be applied, as, for 
instance, confidential communications to a professional adviser as to 
the proposed commission of a civil wrong upon an individual. A 
contract to keep such a communication secret might well be considered 
as an illegal contract, and the duty to the public to disclose the criminal 
or illegal intention might properly be held to override the private 
duty to respect and protect the client’s confidence. It was contended 
by counsel for the respondent that, for the purpose of considering his 
client's duty in the matter, the appellant's letter must be treated 
as a criminal libel, and the appellant himself as having been guilty 
of a crime, and that no contract to conceal a crime could be lawful 
But a contract not to disclose the fact that a crime had been committed 
was necessarily neither illegal nor against public policy; for example, 
where a solicitor had been employed to defend a prisoner who ad- 
mitted to him he was guilty Nor, in his view, was the respondent 
entitled to treat the appellant as a person who had committed @ 
crime by writing and publishing the letter. The parties libelled might 
possibly have taken criminal proceedings, but they did not do 60. 
They preferred to treat the letter as a civil wrong. If the appellant 
had been indicted it did not at all follow that he would have beea 
convicted, and, until convicted, he was just as much entitled to 
say that he was innocent of the crime of libel as he was entitled to 
say, up to the time when a jury found that he had been actuated by 
express malice, that he had committed no civil wrong But there waa 
the further question. Assuming that the appellant had a right of 
action against the respondent, could he recover the special damages 
which he claimed’? It was stating the proposition too widely to say 
that in no circumstances could a man recover damages for the conse- 
quences of his own wrong: see, for example, such cases as 7'rénder, 
inderaon, d Co \ Thames and Mersey Marine Ineurance Co. 
(1898, 2 Q. B. 114), Crage v. Fry (67 J. P. 240), Burrows v Rhodes 
(1899, Q. B. 816). On the findings of the jury the appellant clearly 
overstepped the limits of privilege, for two juries had found that he 
was actuated by malice He agreed that line J.. was right in 
saying that the appellant could not recover any portion of the special 
damages which he claimed, which were in substance in the »ature of 
an indemnity against the consequences of his own wilful and deliberate 
wrong doing ; but, as he had proved a ause of action in contract, he 
was entitled to nominal damages, but without costs The defendant, 
by his cross-appeal, asked that, in the event of the appellant succeeding, 
judgment should not be entered for the sums claimed, on the ground 
that they were excessive That appeal would be dismissed 
Warreinoton, L.J., read a judgment to the same effect 
Scrutton, L.J., agreed that the appeal should be allowed, but dis- 
sented on the question of damages. He saw no reason why the appel 
lant should not be awarded the damages given him by the jury 
In the result the appeal was allowed, and judgment entered for the 
plaintiff with 20s. damages but without costs and the cross appeal 
dismissed without costs.—Counsen, for the appellant, Langdon, K.C., 
J. B. Matthews, K. and Lever; for the respondent, Hogg, K.C., 
and Patrick He stings SOLICITORS, Opyer ad Sona J. 8 Blanckensee 


[Reported by Enaxix, Rav. Barristeratiaw.) 


High Court—Chancery Division. 


Be LAYCOCK. LAYCOCK v. SPECIAL COMMISSIONERS FOR 
INCOME TAX. Astbury, J, 22nd January. 
ADMINISTRATION—CROWN Dest—Priority—Banxkruptcy Act, 1914 (4 
& 5 Gero. 5, c. 59), s. 33, ss. 5 anp 7—Jvupicature Act, 1875 (38 & 59 

Vier. « , 8. 10 

The common law prt rity for a Crown debt has not been abolished 
by the Bankruptcy Act, 1914 
Section 33, sub-section (5), of the Bankruptcy Act, 1914, is limited 
to cases of administration hy the Court, and the case of Re Heywood 
(1897, 2 Ch. 593), decided under section 3 of the Preferential Payments 
in Bankruptcy Act, 1888, ts applicable to this section of the Act 
of 1914. 

This was a summons taken out against the Special Commissioners for 
Income Tax and a creditor of the estate of the deceased to decide a 
question of priorities. In 1915 W. 8. Laycock was assessed for super- 
tax up to April, 1916, in the sum of £1,191, and paid £500 on account. 
In March, 1916, he died intestate and insolvent, and in 1917 the plaintiff 
took out administration. The assessment was reduced in September, 
1917, and £577 was left still payable. The secured creditors having 
realized their securities, and the estate, which was being administered 
out of court, being insolvent, the question arose whether the Crown debt 
of £577 ought to be paid in full in preference of all other creditors, or 
whether it ranked for dividend pari passu with the other claims. 
Section 33, sub-section 1, of the Bankruptcy Act, 1914, which is de- 
scribed in the preamble as an Act to consolidate the law relating to 
bankruptcy, provides that ‘‘ in the distribution of a bankrupt’s property 
there shall be paid in priority to all other debts (inter alia) all income 


fé) 





tax assessed on the bankrupt up to 5th April next before the date of the 
receiving order,”’ and sub-section (5) says ‘“‘ this section shall apply in 
the case of a deceased person who dies insolvent, as if he were a bank 
rupt, and as if the date of his death were substituted for the date of the 
receiving order.’’ Sub-section 7 says, “‘ subject to the provisions of this 
Act all debts proved in the bankruptcy shall be paid pavi paseu.’’ These 
provisions bound the Crown in accordance with section 151. It was 
admitted that super-tax is an additional income tax. Counsel for the 
Special Commissioners submitted that, although section 33 (1) was 
inapplicable, as the assessment was up to April, 1916, after the death 
the Crown had still their common law right of priority.- Section 3 of 
the Preferential Payments in Bankruptcy Act, 1888, which is reproduced 
as section 33 (5) of the Bankruptcy Act, 1914, is confined to cases of 
administration by the Court (see Re Heywood, 1897, 2 Ch. 593). 


Astsury, J., after stating the facts, said : Primd facie a consolidation 
Act must be construed as intended only to consolidate the law as 
previously existing, and not to create a large and substantial change 
in the common law in respect of a matter to which the title of the 
Act does not really apply. The Bankruptcy Act, 1914, is merely a 
consolidating Act. It has been contended that the language of sec 
tion 33, sub-section (5), of the Bankruptcy Act, 1914, is perfectly 
general, but since the decision in Re Heywood (supra) the exactly similar 
section of the Preferential Payments in Bankrupjcy Act, 1888, has 
been confined to Court administrations, and in these circumstances 
section 35, sub-section 5, must be similarly limited. The Crown debt 
of £577 must therefore be paid in full in preference to the other 
debts.—Counse., Whinney ; Sheldon; Philip Stokes. Sorscrrors, John 
son, Weatherall d& Sturt; Woodcock. Ryland d& Parker; the Solicitors 
for the Inland Revenue. 

[Reported by L. M. Mar, Barrister-at-Law.] 


CASES OF LAST SITTINGS. 
High Court—Chancery Division. 


MORRISON +». BARKING CHEMICALS CO. (LIM.). Sargant, J. 
20th December. 
PrRincipaL anp Surety—F.oatinc GUARANTEE oF LIMITED AMOUNT 
Demand By Creprrorn — Notice — Amount or LaaBitity Un 
ASCERTAINED. 








Where a guarantee to a bank contained special provisions as to a 
demand for payment by the bank and notice to crystalize the guarantee 
by the quarantor, and neither of these provisions had been, complied 
weth, 

Held, that the guarantor could not commence an action for the 
immediate determination of his guarantee having regard to these special 
conditions, because when he so commenced it, there was no existing 
liability on him to pay under the guarantee. 


Ascherson v. Tredegar Dry Dock (1909, 2 Ch. 401) distinguished. 


This was an action in which the plaintiff sought to be relieved from a 
guarantee in writing given on 22nd August, 1917, to a bank whereby 
the plaintiff, in consideration of the bank making or continuing advances 
to the defendant company (the principal debtors), guaranteed the pay 
ment on ‘‘ demand ’’ by the bank of all moneys due to the bank from 
the company on current account or in Other usual ways as therein 
specified. It was a continuing guarantee to the extent of £5,000 only at 
any time. The guarantee provided that the plaintiff might, by giving 
three months’ notice in writing to the bank, determine the guarantee so 
far as regarded himself, at the expiration of which notice the extent 
of his liability should be ascertained. The plaintiff became 
apprehensive about his liability, and requested the company to relieve 
him of it either by satisfying the bank or by finding another security 
The company did nothing, so he commenced this action against the 
company to be relieved, and asked that the company should pay him 
£5,000 on his undertaking to pay that sum to the bank in discharge of 
his liability, or in the alternative for a declaration that the company 
was liable to pay to the bank £5,000, and an or@er that the company 
do pay that amount to the bank with a direction to the bank to 
appropriate that payment to his liability. 

SarGant, J., after stating the facts, said :—The present, case differs 
from Ascherson vy. Tredegar Dry Dock (1909, 2 Ch. 401). In that 
case the guarantee had come to an end. The amount payable under it 
had been ascertained, while, on the other hand, in the present case 
neither of the preliminary requirements made necessary by the guarantee 
before the amount due is ascertainable has been fulfilled. No demand 
has been made by the bank, nor has the three months’ notice been given 
by the plaintiff to the bank. That being so, there is no existing 
liability on the plaintiff to pay the bank £5,000. The plaintiff is 
asking for the immediate determination of his liability which, in my 
opinion, he is not entitled to, in view of the fact that he guarantee 
contained special provisions for the ascertainment of his liability at 
a future date which has not been complied with. I accordingly 
dismiss the action.—Counse.t, Harold S. Simmons; Alexander (rant, 
K.C., and 7. Edwards Forster. Soricrrors, Bernard Baines ; Birkbeck, 
Yeo, & Co. 

[Reported by L. M. Mar, Barrister-at-Law.] 








a! 


fo 


aft 








gnt, 


rch, 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. [Vol. 63.] 203 


ee 





Feb. 22, 1919 





New Orders, &c. 


Draft Rules of the Supreme Court (February), 
1919, dated 3rd February, 1919. 


We, the Rule Committee of the Supreme Court, hereby make the 
following rules : 
Orper XIV 
1, Costs of application under Order X1V.}—Rule 9 (6) of Order XIV 
shall be annulled, and the following rule substituted 
(6) If the Plaintiff makes an application under this Order where 
the gase is not within the Order, or where the Plaintiff, in the 
opinion of the Judge, knew that the Defendant relied on a conten 
tion which would entitle him to unconditional leave to defend, the 
application may be dismissed with costs to be paid forthwith by 
the Plaintiff 
Orper XIX 


2. The following rules shall be inserted in Order XLX., after Rule 7 

7a. Application by letter for particulars.}—Before applying for 
particulars by summons or notice, a party may apply for them by 
letter. The costs of the letter and of any particulars delivered 
pursuant thereto shall be allowable on taxation. In dealing with 
the costs of any application for particulars by summons or notice, the 
provisions of this rule shall be taken into consideration by the Court 
or Judge. 


7B. V'ime for delivery of particulars.}—Particulars of a claim shall 
not be ordered under Rule 7 to be delivered before Defence unless 
the Court or Judge shall be of opinion that they are necessary o1 
desirable to enable the Defendant to plead or onght for any other 
special reason to be so delivered 


Orpver XXXI 
3. Rule 2 of Order XXXI. shall be annulled and the following rule 
substituted : 

2 A pplication for leave to deliver inte rrogatories.|—A copy of the 
interrogatories proposed to be delivered shall be delivered with the 
summons or notice of application for leave to deliver them at least 
two clear days before the hearing thereof (unless in any case the 
Court or Judge shall think fit to dispense with this requirement) 
and the particular interrogatories sought to be delivered shall be 
submitted to and considered by the Court or Judge. In deciding 
upon such application, the Court or Judge shall take into account 
any offer, which may be made by the party sought to be interro 
gated to deliver particulars, or to make admissions, or to produce 
documents relating to any matter in question, and leave shall be 
given as to such only of the interrogatories as shall be considered 
necessary either for disposing fairly of the cause or matter or for 
saving costs 

4. The following rule shall be inserted in Order XXXI., immediately 
after Rule 13 : 


13a. Power to order list of documents in lieu of afidavit.|—On 
the hearing of any application for discovery of documents the Court 
or Judge in lieu of ordering an affidavit of documents to be filed 
may order that the party from whom discovery is sought shall 
deliver to the opposite party a list of the documents which are or 
have been in his possession, custody or power relating to the matters 
in question. Such list shall as nearly as may be follow the form 
of the affidavit in the Form No. 8 in Appendix B. Provided that 
the ordering of such list shall not preclude the Court or Judge from 
afterwards ordering the party to make and file an affidavit of docu 
ments. 
5. Sub-rule 3 of Rule 194 of Order XXXI. shall be annulled and the 


following rule substituted therefor 


19s. Power to order diacove ry of particular document or clase of 
documents.}—{3) The Court or a Judge may on the application of 
any party to a cause or matter at any time, and whether an affidavit 
of documents shall or shall not have already been ordered or made, 
make an order requiring any other party to state by affidavit whether 
any particular document or documents or any class or classes of 
documents specified or indicated in the application is or are, or has 
or have at any time been, in his possession, custody or power : and 
if not then in his possession, custody or power when he parted with 
the same and what has become thereof. Such application shall be 
made on an affidavit stating that in the belief of the deponent the 
party against whom the application is made has or has at some time 
had, in his possession custody or power the particular document or 
documents or the class or classes of documents specified or indicated 
in the application, and that they relate to the matters in question 
in the cause or matter, or to some or one of them 


Ornper XXXVI. 
6. The following rule shall be inserted in Order XXXVI., immediately 
after Rule 1 : ; 
la. Power to certify for and direct speedy trial.}—On the hearing 
of a Summons under Order XIV. or any adjournment thereof or of a 
Summons for Directions or any adjournment thereof or of any 
application on notice thereunder or of any Summons it shall be 
lawful for the Court or Judge if it appears that the action cause 


issue or matter is one which ought to be tried at any early date to 
certify that the same should be tried speedily and to fix the mode 
of trial. If the Court or Judge so certifies either party may apply 
to the Judge in charge of the list of actions for trial in Middlesex 
in the mode of trial fixed, or to the Judge in Chambers to fix an 
early date for the trial of such action cause issue or matter, and 
such Judge may, if in his discretion he thinks fit so to do, dispense 
with any motice of trial and fix the place and date of trial or direct 
that the trial be expedited and the action cause issue or matter 
placed in the list for trial in such position as he may think fit 

7. The following rule shall be inserted at the end of the first para- 

graph of rule 10 of Order XXXVI 

Watters to be considered in faxing place of treal.}—In fixing the 
place for the trial of any action cause issue or matter the Court 
or Judge shall have regard to the convenience of the parties and 
their witnesses and the date at which the trial can take place, and 
vhen a view may be desirable the locality of the object to be 

ved, and to the other circumstances of the case, including (mter 

the wishes of and expense to the parties, the relative facilities 

for trial in Middlesex or at the Assizes and the burden imposed on 

jurors 

(/rder YVNV/ rule 10 ? i and rule 228 annulled } Order 

XXXVL., rule 10 (a@)-(/), both inclusive, and rule 228 shall be annulled 

9. The words ‘* subject to Rule 10 in Order XXXVL., rule 1, shall 

be omitted and the following rule shall be substituted for Order 
XXXVI., rule 10 («@)-(/ 

10. V'rials on Circuit.}—(a) There shall be kept at the Central 
Office lists of all actions in which by an Order drawn up in the 
Central Office the place of trial is fixed at any place other than at 
one of, the excepted places as hereinafter detined \ separate list 
shall be kept for each such place. Once in every fortnight there 
shall be sent to the Associate of the Circuit on which each such 
place is a copy of such list relating to such place or of any addition 
thereto since the last list was sent 

b) There shall be kept in each District Registry a list of all 
actions in which by an Order made or drawn up in that Registry 
the place of trial is fixed at a place other than one of the excepted 
places as hereinafter defined.. A separate list shall be kept for each 
such place. Once ih every fortnight there shall be sent from the 
Registry to the Associate of the Circuit on which such place is a 
copy of such list relating to such place or of any addition thereto 
since the last list was sent 

(c) In the event of the place or mode of trial of any action in 
cluded in such list being changed the Central Office or District 
Registrar respectively by whom the list in which such action was 
included was sent shall forthwith send to the Associate to whom 
the list was sent notice of such change and if the place to which 
the place of trial is changed is on a different circuit also to the 
Associate of the Circuit on which the latter place is 

(d) The lists referred to in sub-rules (6) and shall specify the 
names of the parties and their respective solicitors and the nature of 
the action and place and mode of trial fixed 

(e) In the event of any action in which the place of trial is fixed 
elsewhere than at one of the excepted places being discontinued 
dismissed or otherwise dealt with or disposed of so that no trial 
thereof will be necessary, the party having the carriage of the order 
fixing the place of trial or his solicitor shall forthwith give notice 
to the Associate of the Circuit on which such place is of the fact 
that such action is so discontinued dismissed or otherwise dealt with 
or disposed of 

f) In the case of ay action in which the place of trial is fixed 
elsewhere than at one of the excepted places the party having the 
carriage of the order fixing the place of trial or his solicitor shall 
not less than three weeks before the Commission day at such place 
give notice to the Associate of the Circuit on which such place is 
stating whether it is probable that the action will be tried at such 
place at such Assizes, and of the length of time that the trial is 
likely to oct upy 

q) The costs of any notice properly given under sub-rules (¢) or 
f) of this rule may be allowed on taxation 

h) The excepted places referred to in this rule are London 
Middlesex, Manchester, Liverpool, Leeds, Birmingham, Cardiff, 
Swansea and Bristol. 

(t) In this rule the word “‘ action ’’ includes cause matter or issue 


The following rule shall be substituted for Order XXXVL., rule 


22s. Entry for trial|—After notice of trial has been given in any 
action cause matter or issue to be tried elsewhere than in London 
or Middlesex, Manchester, Liverpool and such other places as the 
Lord Chancellor shall from time to time direct, either party may, 
it any time, not less than seven days, before the commission day 
uppointed for such place, enter the action cause matter or issue for 
trial at the next Assizes in the District Registry (if any) of the 
city or town where the trial is to be had or with the Associate. No 
later entry shall be allowed, except by leave of a Judge going that 
Circuit, or by order of a Judge at Chambers, subject to the consent 
of a Judge going.that Circuit 
11. The following rule shall be inserted in Order XXXVI. immediately 
after Rule 4 
344. Power to change place of or postpone trial.1—~In the event 
of the Judge at any place on circuit other than one of the excepted 





places as defined in rule 10 (4) of this Order being of opinion that 
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any action cause matter or issue in the list for trial at that place 
cannot, owing to the time allotted for the Assize at that place or for 
any other sufficient reason, be conveniently tried’ at that place, it 
shall be lawful for such Judge, on or without an application for 
that purpose, to change the place of trial to some other place on 
the same Circuit or to postpone the trial to another assizes 


Orper LIV 
12.—(1) The following rules shall be inserted in Order LIV. imme 
diately after rule 21 
22. Power to direct he ring in Court, | In the King’s Bench Divi 
sion the Judge in Chambers if he thinks it desirable that any Sum- 
mons, Appeal or Application owing to its importance or the length 
of the time likely to be occupied or for any other reason should be 
heard in Court may direct that the same be so heard or may adjourn 
the same to be so heard. Provided that any decision in Court on 
wny such Summons, Appeal or Application shall be deemed to be a 
decision at Chambers 
22a. Appeals from Maatera in K.B.D. on trials, ete.) 1) There 
shall be a right of Appeal from any finding decision order or judg 
ment arrived at made given directed or entered by any Master of 
the King’s Bench Division on the hearing or determination by him of 
a) Any trial or reference of any action cause issue or matter 
(including trials directed under Order XIV., Rule 7), or any assess- 
ment of damages and whether by consent or ctherwise, or 
6b) Any interpleader or garnishee matter or issue whether by 
way of summary decision or adjournment of the interpleader or 
rarnishee summons or order nisi or on an issue directed or other 
vise and whether by consent or otherwise 
(2) Such appeal shall be to a Divisional Court by notice of motion 
Che motice shall be in writing and shall state whether the whole or 
any and if so what part only of the finding decision order or judg 
ment is appealed from and shall state concisely the grounds of the 
Appe al 
(3) The notice shall be a seven days’ notice and shall be served 
and the appeal entered in the Crown Office within 21 days after 
the finding decision order or judgment appealed from unless such 
time shall be extended by the Master or the Court or a Judge 
(4) Such appeal shall be no stay of proceedings unless the Master 
or the Court or a Judge shall otherwise order 
(5) In this rule Master shall include a District Registrar 
(2) In Order LIV., rule 21, the words “‘ except in the cases provided 
for in rule 22a’"’ shall be added between the words ‘‘may’’ and 
** appe al in the first sentence thereof 
13. Order LIV. rules 3, 31 and 33 to 41 annulled.|—Rules 22, 30 and 
31 and 33 to 41, both inclusive, of Order LIV. are hereby annulled. 


Orper LV. 


14. Additional sub-head of Order LV. rule 2.}—The following sub 
head shall be inserted in Order 55, Rule 2, immediately after the present 
sub-head (7) thereof, namely : 
(8) Applications under the Rules of the Board of Trade dated 
June 6th, 1910, and made under the Assurance Companies Act, 
1909, for the investment (either originally or by way of variation) of 
moneys or funds lodged in Court as deposits under that Act or for 
the payment of interest dividends or income on any such moneys 
or funds 
(7'o be continued.) 





War Orders and Proclamations, &c. 


The London Gazette of 14th February contains the following, in 


aidition to matters printed below 


1. An Order in Council, dated 14th February, further amending the 
Proclamation, dated 10th May, 1917, and made under Section 8 of the 
Customs and Inland Revenue Act, 1879, and Section 1 of the Exporta 
tion of Arms Act, 1900, and Section 1 of the Customs (Exportation 
Prohibition) Act, 1914, whereby the exportation from the United 
Kingdom of certain articles to certain or all destinations was prohi 
bited 

2. Foreign Office (Foreign Trade Department) Notices, dated 5th 
and 6th February, that certain names have been added to, and others 
removed from, the list of persons and bodies of persons to whom 
articles to be exported to China and Siam may be consigned 
3. A Notice that, under the Trading with the Enemy Amendment 
Act, 1916, Orders have been made by the Board of Trade requiring 
3 more businesses to be wound up, and also an Order revoking the 
Order made on 3rd August, 1917, requiring the undermentioned busi 
ness to be wound up 

478. Julius Hatschek, 36, Basinghall Street, 
Manufacturers’ Agent. 12 February, 1919. 

The London Gazette of 18th February contains the following :— 

4. An Order in Council, dated 10th February, extending certain 
Defence of the Realm Regulations to the Isle of Man: substituted 
for the Order published in the Londo. Gazette of 11th February. 

5. A Foreign Office (Forcign Trade Department) Notice, dated 14th 
February, that certain names have been added to, and a name removed 


London, E.C., 








from, the list of persons, and bodies of persons, to whom articles to 
be exported to China may be consigned. 

6. A Notice that an Order has beea made by the Board of Trade, 
under the Trading with the Enemy Amendment Act, 1918, for the 
realisation and distribution of the assets of the undermentioned busi- 
ness :— 

566. Henry Hill & Co. (Limited), 73, Wicklow-street, London, 
W.C. 1, Gas Mantle Manufacturers. 

7. A further Notice that licences under the Non-Ferrous Metal 
Industry Act, 1918, have been granted by the Board of Trade to certain 
companies, firms, and individuals. The present list contains 23 names 


A Proclamation 
REVOKING A PROCLAMATION, DATED THE 17rtmH DAY OF 
JULY, 1917, PROHIBITING THE EXPORTATION FROM 
THE UNITED KINGDOM OF DESIGNS FOR AIRCRAFT. 
{In substitution for a Proclamation published in the London Gazett: 
of Tuesday, 11th February, 1919, page 2151.] 

Whereas by a Proclamation, dated the Seventeenth day of July, 
1917, made in pursuance of Section 8 of the Customs and Inland 
Revenue Act, 1879, and Section one of the Customs (Exportation 
Prohibition) Act, 1914, We thought fit, by and with the advice of 
Our Privy Council. to prohibit the exportation from the United King 
dom of the following articles, that is to say, drawings, designs, speci 
fications, and other descriptions in writing of any kind of aeroplanes or 
other aircraft, or of engines, or other accessories of aircraft ; 

And whereas it appears to Us that the said Proclamation should b 
revoked $ 

Now, therefore, We, by and with the advice of Our Privy Council, 
hereby proclaim, direct and ordain, that the said Proclamation of the 
Seventeenth day of July, 1917, shall be, and the same is hereby, re 
voked 


10th February. [ Gazette, 14th February. 


Admiralty Order. 


MARINE BOX CHRONOMETERS ORDER, 1917. 
Notice of Cancellation. 

Notice is hereby given, that the Lords Commissioners of th: 
Admiralty have cancelled as from the date hereof the Marine Box 
Chronometers Order, 1917, made by them on the 4th day of August, 
1917 

17th February. {Gazette, 18th February 

{The Order was published in the London Gazette dated 21st August 
1917. | 





Army Council Orders, 
THE COLOURED AND LAPPETT WOOL PERMIT, 1919 

Whereas by the Wool and Tops (Dealings) Order, 1917, as amended, 
the Woo! (Colonial Fellmongers) Order, 1918, and the sale of Wool 
(Great Britain) Order, 1918, as amended, the Army Council took 
possession of certain wool taken from the skins of sheep or lambs in 
Great Britain : 

And whereas it is expedient that all Coloured and Lappett wool 
produced from sheep and lamb skins during the process of manufacture 
into rugs or mats should be dealt in ~ithout further restriction : 

Now therefore in pursuance of the powers conferred upon them by 
the Defence of the Realm Re-ulations, the Army Council hereby give 
notice as follows :— 

(1) Notwithstanding anything in tae Wool and Tops (Dealings) 
Order, 1917, as amended, the wool (Colonial Fellmongers) Order, 
1918, and the Sale of Wool (Great Britain) Order, 1918, as 
amended, dealings in Coloured and Lappett wool produced from 
sheep and lamb skins during the process of manufacture into rugs 
or mats are permitted without restriction 

(2) This Order may be cited as the Coloured and Lappett Wool 
Permit, 1919 


12th February. (Gazette, 18th February. 





NOTICE 

In pursuance of the powers confe-red upon them by the Defer 

the Realm Regulations, the Army Council hereby give notice that the 

Wool (Restriction of Consumption), No. 3 Order, 1917, is hereby 
cancelled 

12th February. 


of 


[Gazette, 18th February. 
NOTICE. 

In pursuance of the powers conferred upon them by the Defence of 
the Realm Regulations, the Army Council hereby give notice that the 
Women’s Boots (Uppers) Order, 1917, and the Women’s Boots (Uppers 
Amendment Order, 1918, are cancelled. 


13th February. (Gazette, 18th February. 





NOTICE. 

In pursuance of the powers conferred upon them by the Defence 
the Realm Regulations, the Army Council hereby give notice that the 
Wood Noils (Control) Order, 1918, is hereby cancelled. 

15th February. (Gazette, 18th February. 
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Ministry of Munitions Orders. 


THE -RAILWAY MATERIAL (SECOND-HAND) 
SUSPENSION) ORDER, 1919. 
In reference to the following Order made by the Minister of 
Munitions, namely :— 
The Railway Material (Second-hand) Order, 1916, dated the 29th 
: December, 1916 


the Minister of Munitions hereby orders as follows :— 


(PARTIAL 


(1) The operation of the said Order is hereby suspended on and 
after the date hereof until farther notice except in so far as relates 
to Wagons of all types. 

(2) Such suspension shal] not affect the previous operation o! the 
said Order or the validity of any action taken thereunder, or the 
liability to any penalty or punishment in respect of any contraven 
tion or failure to comply with the said Order prior to such 
suspension, or any proceeding or remedy in respect of such penalty 
or punishment. 

(5) This Order may be cited as The Railway Material 
hand) (Partial Suspension) Order, 1919. 

7th February. 


Second 


[Gazette, 7th February 


THE PRIORITY OF WORK (PARTIAL SUSPENSION) ORDER, 
1919. 


In reference ‘to the following Order made by the Minister of 
Munitions, namely :— 

The Priority of Work Order, dated the 8th March, 1917, 

the Minister of Munitions hereby oraers as follows : 

1. The operation of the said Order and the issue of certificates and 
permits thereunder are hereby suspended on and after the lst February, 
1919, except as hereinafter provided :— 

(a) On and after the Ist February, 1919, priority shall be given 
to work and materials in accordance with any special directions or 
regulations issued in writing by or under the authority of the 
Minister of Munitions. 7 

(6) All priority certificais and permits issued before the Ist 
February, 1919, whether issued by a Government Department cr 
by any ordering person, firm or corporation, shall, unless previously 
withdrawn or suspended by public notice or otherwise, continue to 
be operative until the lst March, 1919, but shall cease to be 
operative on that date 

2. Such suspension shall not affect the previous operation of the said 
Order or the validity of any action taken thereunder or the liability 
to any penalty or punishment in respect of any contravention or failure 
to comply with the said Order prior to such suspension or any pro 
ceeding or remedy in respect of any such penalty or punishment. 

5. This Order may be cited as The Priority of Work (Partial 
Suspension) Order, 1919 : ’ 

7th February. (lazetts 


, 7th February 


THE AGRICULTURAL AND DAIRY MACHINERY IMPLE 
MENTS AND VEHICLES (SUSPENSION) ORDER, 1919 

In reference to the following Orders made by the 
tions, namely :— ; 

The Agricultura] Machines, Imp ements and Velncles 
ture) Order, 1917, dated the 10th January, 1917, and 

The Agricultural and Dairy Machines, Implements and Vehicles 
(Sale) Order, 1918, dated the 21st June, 1918. 

the Minister of Munitions hereby orders as follows : 

(1) The operation of the said Orders is hereby suspended on and 
after the 14th February, 1919, until further notice. 

(2) Such suspension shal} not affect the previous operation of thé 
said Orders or either of them or the validity of any action taken 
thereunder or the liability to any penalty or punishment ir. reepect 
of any contravention or failure to comply with the said Orders prior 
to such suspension or any proceeding or remedy in respect of such 
penalty or pumshment. 

(3) This Order may be cited as The Agricultural and 
Machinery, Implemente and Vehicles (Suspension) Order, 1919 

14th February. (Gazette, 14th February. 


Mimster of Mun 


M Liha ac 


Dairy 


Agricultural Wages Board (England and Wales) 


Order. 

FURTHER DEFINITION OF EMPLOYMENT WHICH IS TO BE 

TREATED .AS OVERTIME EMPLOYMENT FOR THE PUR 

POSE OF THE APPLICATION OF THE DIFFERENTIAL 
RATES OF WAGES. 

The Agricultural Wages Board (England and Wales) hereby give 
Notice, as required by paragraph 4 of the Agricultural Wages Regula- 
tions, 1918, that they have made the following Order :— 

I. For the purpose of the application of all differential rates for 
overtime fixed by any Order of the said Board, and notwithstanding 
any reference in any such Order to the hours of employment cus- 
tomary in any area in the case of any special class of workmen, the 
definition of employment which is to be treated as overtime employ- 
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ment is hereby extended eo ae to include the following employment, 
that is to say :— 
All employment in excess of 64 hours on a Seturday or on 
such other day (not being Sunday) in every week as may be 
agreed between the employer and the worl 


Provided that any time apent by Horsemen, Cowmen, Shep 


erds, Teammen and assee of Stockmen in connection with 
the feeding and cleaning of stock shall be excluded from the fore 
gong extension of the definition of overtime employment 
The above Order shall e into operation on third day of 
March, 1919 
18th Februa [ (,azette February. 
Food Orders. 
THE MILK (LOCAL DISTRIBUTION) ORDER, 1918. 
Parr I. 
] A Food Committee or any person authorized by them may 


course of his business 
miuk by reball im 
supply or deliver 
other 


direct any person who in 


as been in the habit of supplying or delivering 


the ordinary 


their district from premises within their district, to 


milk to any consumer oT ass consumers ii priority to any 





person ; and 


where any person has in the course of his business regularly 
supplied or delivered mill y retail to a consumer in the district 
i 1 premises outside the district, direct auch person to supply or 
i miuk to sugh consumer in priority to any other customer, 
inless such customer is a person holding a priority certificate for 
milk issued by or under the authority of a Food Committee; and 
direct any person selling milk by retail within thei district 
de live in that district only within such parts thereol as the 


( nmittee may fr 


ym time to time prescribe, 
4) Directions give I 


1 under this clause may be in respect of a class of 
the amount 


persons as well as of e 
to be supplied under this clause to any person or class of persons 


individual persons, and may prescril 


bvery person to whom any direction is given under the powers 

nferred by this clause shall comply with such direction 
/) The power conferred by sub-clause (a) (i) may also be exercised in 
respect of Condensed Mi Dried Milk and Milk Preparations, but only 
with the consent of the Division Food Commissioner for ths division 

hin which the district is « rate 
e) In exercising the powers contau d in thia clause a Food Com 
ittee shall observe any instructions from time to time given by the 
Food Controlle by the Divisional Food Commissioner, but the 
idity any su direction shall not be questionable on the ground 
at such instructions have not been complied with 





W. WHITELEY, LTD. 


AUCTIONEERS, 
EXPERT VALUERS AND ESTATE 


QUEEN’S ROAD, LONDON, W., 2. 


AGENTS, 


VALUATIONS ror PROBATE, 


ESTATE DUTY, SALE, FIRE INSURANCE, ETC, 


AUCTION SALES EVERY THURSDAY, 


VIEW ON WEDNESDAY, 
IN 


LONDON’S LARGEST SALEROOM. 


Puons No.: PARK ONE (40 Lines). TkLEGRAMS; “WHITELEY LONDON,” 











« 


306 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


Feb. 22, 1919 








(f) Sub-clauses (i) and (ii) of Clause 14 (a) of the Milk (Winter Prices) 
Order, 1918 (8.R. & O., No. 1165 of 1918], are hereby revoked, without 
prejudice to any proceedings in respect of any previous contraventions 
thereof, and so that all directions given thereunder shall continue in 
force and have effect as if given under this clause 


Part Il 
2. Where a Food Control Committee resolv 
sent in writing of the Divisional Food Commissioner 
within which the district 1 apply 
their district, the follow visions of tidus part of 


have effect: 


es, with the previous con 
for the division 
this part of this Order in 
this Order 


situate, to 

ing pre sha | 

(a) A person rt siding in the district shall not obtain or 
to obtain any milk for household consumption except 

i) From the retailer with whom he is registered for the pur 

pose in accordance with any instructions of the Committee; and 

i) in comp given 

by the UComm1 

b) A retailer sha 


attempt 


lance with any instructions that may be 
tee 
not supply or offer to supply any 
id consumption to any person residing within the 
except to a person who stered with him, and in « 
with any such instructions 

(c) A retailer shal! not supply or offer to supply from any premises 
situate in the district, or from any barrow used for the 
a po of delivering milk from those premises, any milk for house- 
1old consumption to any person residing outside the district except 
to a person who is so registered with 
any such instructions. 


mux ior 
district 
mplance 


househ 


is 80 réegist« 


= 


cart ol 


him and in compliance with 


5. Where a Food Committee have prescribed a maximum amount o! 
milk which may be obtained by any person for household consumption 
in any specified period, not more than such amount may in the period 
so specified be supplied by the dealers affected by Clause 2 to any of 
the customers for the time being registered for the purposes of that 
clause 

4. No retailer shall in any 
to any customer 


amount, ii any 


5. The specified amount and sper fied period shall be the amount 


and period, if any, specified by the Committe 
so specified shall not exceed 
be fixed by the Divisional Food Commissioner for the purpose 

6. Until the contrary be proved, it shall be presumed that milk 
supplied or offered or attempted to be supplied or obtained is supplied, 
obtained or offered or attempted to be supplied or obtained for hous« 
hold consumption, 

7. Tne Committee 
Commissioner, 
accordance 


specified period supply or offer to supply 


within or without the district more than the specified 


e, but so that the amount 


such amount as may from time to time 


the « 
tor 
instructions of 


vith 


used 


may) Divisional Food 
cause to be the purposes of this Order in 
with the Comm any Ration Book 
or other Ration document issued under the Rationing Order, 1918 

8. Milk may be obtained for the Catering Estab 
oa Institution or Residential Establishment within the district 
only 


the 


mesent 


any 


+4 
ULee 


purposes of a 


(a) From the retailer 
Establishment or Inst 
this Order 
and 

(6) Where an 
purpose of 
authority. 

9. A 


ot any 


or other dealer with whom the Catering 
itution is registered for the purpose under 
and in accordance with any directions of the Committee ; 
authority is 
this clause 


the 
and in 


issued by 
under 


the 
such 


Committee for 
only accordance with 


person shall not make or knowingly connive at the making 
false statement in any application, return, or other document 
made in connection with or for any of the purposes of this Order, or 
make or knowingly connive at the making of any false statement for the 
purpose of obtaining any milk or obtain or attempt to obtain any 
milk where any such false statement on the relative application or 
return has been made 
10. The Committee may by instructions require any person who sells 
or delivers milk by retail within their area, and who is not registered 
pursuant to the Milk (Registration of Dealers) Order, 1918 [S. R. & U., 
No. 24 of 1918, as amended by No. 1306 of 1918), with that Committee, 
to be registered with them in such manner as they may think fit. and 
all such instructions shall be complied with , 7 
11. Every retailer with whom persons in the district of a Committee 
are registered for the supply of milk shall, as and when required 
by a Food Committee, furnish such particulars relating to his regis 
tered customers and his dealings in, and stocks of, milk, as may be 
required. , 
12. For the purposes of this part of this Order 
“* Retailer ’’ shall include any person supplying milk by retail 
“ Milk’’ shall include, in addition to milk ordinarily so called, 
butter milk, separated milk and skimmed milk, but does not include 
condensed milk, dried milk, or milk preparations. 
“Catering Establishment,’ Institution and “ Residential 
Establishment ’’ shall severally have the same meanings as they have 
in the Rationing Order, 1918. : 


Parr III. 


15. Infringements of this Order are stimmary offences against the 
Defence of the Realm Regulations. 





14. (a) This Order may be cited as the Milk (Local Distribution) 
Order, 1918, and shall come into force on the 1st January, vay. 
(6) This Order shall not apply to Ireland. 
19th December. 


—~ 


THE CANNED MEATS (REQUISITION) ORDER, 1918. 
Notice. 

The Food Controller hereby orders that until further notice Clause 2 
of the above-mentioned Order [S. R. & O., No. 1094 of 1918) shall not 
apply to any Canned Meats which may arrive in the United Kingdom 
after the 16th January, 1919. 

16th January. 


THE CATTLE FEEDING wa a (DISTRIBUTION) ORDER, 
918. 


General Licence. 
Where « person who is named as a supplier in any certificate or 
ertificates granted under the above-named Order [S. R. & O., No. 1008 
{ 1918) has supplied or has made provision for the supply of such 
quantities of any class of Cattle Feeding Stuffs as are mentioned in 
every such certificate, he may, without regard to the restrictions imposed 
by the above-named Order, dispose in such manner as he shall think 
fit of the residue of such class of Cattle Feeding Stuffs remaining in 
his hands, and such Cattle Feeding Stuffs may be acquired by any 
other person accordingly, and the General Licence dated the 18th Decem- 
ber, 1918 (S. R. and O., No. 1671 of 1918), is hereby revoked. 
16th January. 


NOTICE OF REVOCATION. 


The Food Controller hereby revokes the Orders mentioned in the 
Schedule, but so that such revocation shall be without prejudice to 
any proceedings in respect of any contravention thereof. 

16th January. 

The Schedule. 
8. R. & O. 

No. 593 of 1918 
Order, 1918. 

No. 621 of 1918. Order, dated the 7th June, 1918, amending the 
Gooseberries (Sales) (England and Wales) Order, 1918. 

No. 641 of 1918. The Soft Fruit (Sales) Order, 1918. 

No. 813 of 1918. The Soft Fruit (Sales) (Amendment) Order, 1918 

No. 733 of 1918. The Strawberries (Retail Prices) Order, 1918. 

No. 936 of 1918. The Plums (Sales) Order, 1918. 

No. 1053 of 1918. The Blackberries Order, 1918. 

No. 1054 of 1918. The Damson (Sales) Order, 1918. 


The Gooseberries (Sales) (England and Wales 


THE MARGARINE (DISTRIBUTION) ORDER, 1918 THE 
RATIONING ORDER, 1918. 


Authorisation. 

The Food Controller hereby authorizes and directs that as on and 
from the 12th January, 1919, until further notice every permit issued 
or to be issued on Form N. Fats 5 under the provisions of the above 
Orders [S. R. & O., Nos. 360 and 894 of 1918], or either of them, 
authorizing a supply of margarine to a person for the purposes of a 
retail business in margarine or a catering establishment or institution 
shall be valid for the amount stated upon the face of such permit and 
an additional amount of 25 per cen 

16th January 


‘ 


NOTICE OF REVOCATION. 


The Food Controller hereby revokes the Orders mentioned in the 
Schedule as from 3lst January, 1919, without prejudice to any pro- 
ceedings in respect of any contravention thereof. 

24th January. 

The Schedule. 
S. R. & O. 

Nos. 635 & 1038 of 1918. The Raw Beef and Raw Mutton Fat 
(Licensing of Purchases) Order, 1918, as amended. 

Nos. 637 & 1038 of 1918. The Home Melt Tallows and Greases 
(Requisition) Order, 1918, as amended. 

No. 1118 of 1918. The Tallow and Dripping (Restriction of Export 
and Import) Order, 1918. 

No. 1195 of 1918. The Bone Products (Requisition) Order, 1918. 

Nos. 1198 & 1503 of 1918. The Bones (Licensing of Purchasers) 
Order, 1918, as amended. 


THE BEEHIVE SECTION (MAXIMUM PRICES) ORDER, 1918: 
REVOCATION. 

The Food Controller hereby revokes the Beehive Section (Maximum 
Prices) Order, 1918 [S. R. and O., No. 521 of 1918], but without preju- 
dice to any proceedings in respect of any contravention thereof. 

Ath January. 

THE CATTLE FEEDING STUFFS (MAXIMUM PRICES) 
ORDER, 1918. 
Notice. , 

In exercise of the powers reserved to him by clause 1 (a) of the 
above Order [S. R. and O. No. 173 of 1918] and of all other powers 
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enabling him in that behalf, the Food Controller hereby prescribes that 
on and.after the 27th January, 1919, the maximum price for Compound 
Cakes and Meals (made from two or more ingredients where no oi! is 
expressed in the process of manufacture) shall be either— 

(i) a@ price not exceeding by more than 50s. per ton, or 
other amount as may from time to time be prescribed by 
Food Controller, the tota] of the cost to the maker of the ing 
used as delivered at his factory; o1 

ii) a price not exceeding the jest ma n price i 
time being in force under the ab r for home manufact 
cake and meal, 

whichever shall be t! 


2th January. 


lower pric 


THE SUGAR ORDER, 1917 
Authorization 


The Food Controller hereby authorizes and directs that on and aiter 
the 26th January, 1919, until further notice every authority and vouche: 
issued or to be issued under the provisions of the above Order [S. R 
and O. No. 1049 of 1917] authorizing a supply sugar to a person for 
the purposes of a retail business shall be valid for the amount stated 
upon the face of such authority and voucher and an additional amount 
of 50 per cent. 

27th January. 


The following Orders lve also be en issu¢ d 
Order dated 16th January, 1919, amending the Apples (Prices) 
Order, 1918. 
The Meat (Maximum Prices) Order, 1917 
dated 27th January 


Direction under 


Societies. 
The Law Society. 
MINISTRY OF JuUSTICE—FUSION oF THE PROFESSION 
The Vice-President, (Mr. W. Sharpe L mabor pre sided at the Law 


Society's Hall on Wednesday, at a meeting called to hear an address by 
M. C. Smeesters, O.B.E., Avocat, of Belgium, and Secretary to the 
Official Belgian Committee, on he Mimstry of Justice and Fusion 
Legal Profession as they Exist in Belgium Among those pre 

sent were Sir Walter Trower and Mr. Samuel Garrett (members of the 
committee) and Mr, E. R. Cook (Secretary 

The Vice-PRESIDENT, in intr ducing } re, regretted . the 
unavoidable absence of the President It was th ught unat at the present 
moment, when both the subject of the Ministry of Justice and the fusion 
of the profession had been under discussion by the Society, it would be 
well that there should be information giver regard to what had been 
done in other countries in these respects 

M, SMEEsTERS spoke with pleasure of 
between Great Britain and Belgium, and | 
and more frequent co-operation between Belgian advocates and guish 
solicitors. Already many big British firms had opened new branches at 
Antwerp, and he looked confidently to the future of the city, when |! 
saw that British commercial firms would take the place which befor¢ 
war had been occupied by German firms, There were in Belgium, as i: 
France, two sections in the legal profession, the avoués and the avocats ; 
avoué—the old word was the procureur—meant the attorney, and the 
@vocat the advocate or barrister. Before the French Revolution the 
chent went to an attorney, who prepared the case, drafted and signed 
the statement of claim and the points of defence, and instructed the 
advocate or barrister, who pleaded the case. The French system was 
therefore nearly the same as that which prevails in England. Under 
the present system, in civil cases were to be found still at the Bar, side 
by side, thé attorney and the advocate. The parties before the Civil 
Court must be represented by an attorney, who was really the repre 
sentative, the delegate, of the party. The o1 writ, the statement 
of claim, the point of defence, must be signed by attorney. These 
different documents were served, not to the opponent party in person, 
but to the attorney. The fees were taxed, and the party who lost 
case had to pay the fees of both attorneye. The attorney had 
right of pleading what were called “‘ incidents ”’ 
liminary questions as to the competence of the court, the sett 
certain details of the proceedings, &. Even in the small 
courte the attorney might plead any case just as well as the 
Whilet the presence of an attorney was legally neceseary, the presence 
of an advocate was not required. Nobody was compelled to take an 
advocate. Every man could defend his own case, provided he was 
assisted by an attorney. Such was the law, and it would seem that it 
ave to the attorney a prominent position. What was the practice? 
he client never consulted an attorney—at least, this was quite excep 
tional. The client coneulted an advocate, who prepared the case, the 
statement of claim, and the points of ‘efence, and who sent the drafts 
to the attorney. The attorney simply signed them, and he appeared at 
the Bar simply for the purpose of reading these documents. Of course, 
it was quite exceptional that the parties appeared in person and con- 
ducted their own cases; an advocate appeared in nearly all cases and 
Pleaded at the Bar. The réle of the attorney in practice was quite a 
Subordinate and rather a formal one. Before the commercial courts 
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became LL.D. The unaficaton of the profession an Belgium was, there 


fore, the rev ess suggested in England The barristers 
had put themsel, n du ommaunication with the chents; they had 
un to do the work of the solicitors. Instead of lmoting their work 
e pleadings, they receiv the chents, prepared the cases, and con 

I I etter to the last act of the proceedings 
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ict the fusion of We j 1eS@ion Was an ack mp shed 

It was rather difficult to 
ause We problem had different sides, and the reply 
when the que mm was considered from different points 
was no doubt that the multiple duties, the vanous 
nade bis work very difficult and tiring. It 
not be tongotlen that the association ol several barristers was 
prohibited. There could not be a firm of barristers of six o1 
seven partners, each of them having his speciality. This was not allowed 
ey might, of course, obtain the assistance of junior bar 
client. wanted to see the adv cate Himee and was not 
case was conducted by a fumor couns The position 
the barrieter had to see the clients, to remain in direct 


give an emphatic and a 


we acy ile 


wil them, t be at h fice, to receive the chents, to dictate 
prepare the agse, to draft the statement of claim 
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and the points of deter to attend to all the acta 
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M. Smeesters) bad often en whe British barrister, who sat in his 
hich had been carefully prepared by 
“ ting 80 re, at n appeared ip court sumply to plead 
He knew that, as a e, the solicitor attended the case in 
court, an in reap f the waste of tume thus incurred he was no 
better off vocate in Belgium. But he was exonerated from 
the exhausting effort of pleading. The Belgian barrister, having pleaded 
for a couple « ours, 1 d come back to his office to find half a dozen 
chente waitin him, and he would feel pretty well tired at the end 


hambers studying cy 








of the day fore changing the present aystem, he should be inclined 
to say to the solicitor, *‘ Mind what you are doing, and think it over.”’ 
Let him take another side of the case. For the successful conduct of 
a case there was no doubt a considerable advantage if one had the oppor 
tunity of being in contact with the client from the very beginning of 
the litigation In a commerce case, for instance, suppose that some 
discussion arose between two companies as to the exeoution of an agree- 
ment, the manager of the company would, from the first difficulty, 
consult, his advocate. There was sumply for the present a commun eroiad 
difficulty, simply a fact. This difficulty would later on lead w 4& 
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judiciary conflict, and the legal advice given to the client by the advo 
cate, and the letters which would be written on that advice, might give 
to the facta a quile different turn, and m got cx mpietely aiter the position 


of the parties When they would come into court.” It seemed ofly reason 
wole that the lawyer who had conducted these preliminary op “ations of 
the Jegai strategy should have also the responsibility of bringing these 
operations to a successiul conclusion. Unity of command was as neces 
aary in the judicial battle as it had proved to be on the military ba 

field. The first reason was that there were ways different ways of 
presenting the legal aspect of a cas [here were eevera _ and sometimes 
very divergent, reasons to justify an action, with different modes 

repe.ing a4 claim and of presenting the defence There were certainly 
different modes of transforming the mime ul contest into a gal case 


He had very seldom experienced that two lawyers had exa 


view on the conduct of a cas This was rather a question of persona 
prelerence, of pmvate dieposmtion, of personal psychology lf t W 
so, Lhere Was cerlamiy a great advantage af, from beginning to end 

case was conducted by the aume brain It was no use saying the errors 
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a complete idea of the cas und, part I n t waste Lime 
draft ig Of Uhese notes epresente i 1 wae ¢ difficu 1 p 
sible, to bring into notes and reports, h wever ng and carefully pre 


pared ' the d vile and the mpvete hist y ta ue Wit gard 
the subject of a Ministry of Justice, such a Ministry existed in Brussels 
There were in Belgium three powers, completely ndependent of one 
another—the legislative, the executive and =the judiciary TI 
legislative power belonged collectively to the King and Parliament 


the executive power be ed to the King; the judiciary power belonged 
to the courts Ihe King had alone the executive power; he had i 
partner hip with the Parliament th« legislat DD wer but he had 1 
judiciary power Phe irts enjoyed, therefore, a complete libert 
They were really ne of the three brar he f the sovereignty Ch 
Minister of Justice us a member of the Government rhe minister 
being simply the re ponsible agents actir for the King, it f ywed 
that the Minister of Just such vas an agent of the execut 
powel He had himself m nliciary power, and had no directions t 
give to the court vno, in the tulfiiment of their judiciary missior 
enjoyed a complete freedom The Minister of Justice was not a juds 
he had no judiciar | er, he vas not a member of the idiciar 
power He wa + member of the Cabinet ind a detail would ho 
what was the importance attached by the Be in nation to the 
dispensation of just The Minister of Justice was ex officio deputy 
chairman of the ¢ imal of Ministers LI! first duty was to organise. 
to put in action, the ma nery of the judiciary power In his sphere 
the judiciary power w ld be completely independent, but a start must 
be given ,and the Minister of Justice should e the start He muat 
see that the judiciary functions wer proper! fulfilled and vere 
provided with the machinery fitted for their need He had therefor 
first of all, to appoint the judges. He appointed without any control 
the justices of the peace and the jal ges of the Civil Court The 
justi es of the Court of Apnea vere appointed by him, but he could 
not choose them free y He had simply t hoose two of the candidates 
proposed by the Court of Appeal end two of those proposed by the 
county councils. In the same way, the members of the Supreme Court 
were chosen bi him among tour undidat two proposed by the 
Supreme Court and two proposed bw the Senate. o1 House of Lords 
As for the judges of the Commercial Court, wey were elected. They 


were business men elected by all the merchants of the city: they had 
of course, no legal training, but they had for the legal questions the 
assistance of an assessor or ouncillor, who was a Doctor of Law. 
nominated by the Minister of Justice. The Minister of Justice had 
also to see that justice was properly rendered, that criminals should be 
prosec uted, that the interests of the State should be safe guarded, that 


the rights of the weak, for instance, orphan chilaren. were not violated 


and so on. For that purpose he fulfilled all the duties of the publi 
prosecutor in England He fulfilled them through his attorne There 
Was at the Court of Appeal an Attorney-General, and at ev Civil 
Court a King’s Attorney, each of ther vith several deputir The 
Attorney-General. the King’s Attorne nd their substitutes. wer: 
real magistrates They had their seats near the court. They were not 
members of the court, they did not take part in its deliberations, but 
they had their seats beside the court In criminal cases the King’s 


Attorneys were éntrusted with the discovery and the prosecution of all 
crimes and offences falling under the penal jurisdiction of the court 











All information concerning such crimes should be forwarded to them 


Chey had to prepare the case, to collect all the necessary evidenc 


e, to 


bring the case before the Criminal Court, to conduct the case for the 
prosecution, to take all measures for the arrest of the criminal and the 
xecution of the judgment. In civil cases they might be heard and give 
their opinion whenever they liked. But they must be heard and give 
their advi in all the cases where the public interest was involved, in all 
here the Crown, the Belgian State, or any other public body 

s lved, also in all cases where infants were concerned, In this 
ense the Minister of Justice, through his attorneys, had really the 


large and the duty to see that the courts should not cause 





any 


prejudice to the common interest. The attorneys simply had to 
nply with the directions of the Minister of Justice. He might direct 

n to prosecute an mdividual or to give written advice in a civil 

is¢ At this s the the ry. but im practice the Minister re 
frained from givir directions to the King’s attorneys and relied 
ipon their devotion to duty and upon their conscience. Still, they 
ere legally not more than the Crown’s attorneys, and the direct 
nsequence of this mandatory function was that they could at any 

me be dismissed hile a judge could not be deprived of his function 
xcept by the judgment of the court and for definite reasons. He 


- 
ild not refrain from expressing regre. that the King’s att 
hould have a seat near the court. There should be in court a 
plete equ ility between the prosecution and the defence There 
' 


» doubt that the rank of magistrate, whicn was conferred or 
King's att yrney, who was nothing else but the counsel for the I 


ution, must impre the laymen of the jury and put the defen 
in interior position as compared with the prosecution The 
duty of the Minister was to prepare all the necessary legislative refc 


This was done by a pecial department of his Ministry. Of « 
ery member of the Parliament might take the initiative of a 


rney 
com 
was 
1 the 
rose 
ce 1n 
third 
rms 
ourse 


Bill 


1 come to the Parliament with a proposition of law. In the samé 
every Ministerial could come forward with a new Bill concerning 

his own department But the Ministry of Justice was always con- 
ted by the other departments, and had to examine the draft Bill 
the legal point of view. For the purely legal reforms, the reforms 


f the Civil, Commercial, or Criminal law, thess reforms were 
posed and defended by the Ministry of Justice. The Bill was 


d by his department, ‘which had at its disposal a complete « 


pro- 
pro 
jocu- 


entation on foreign legislation, and in this way the officials of the 


department had a special traimng and became remarkable specia 


lists. 


It was one of the noblest functions of the Minister to watch human 
ress, to discover the latent defects of the legal machinery, its 
inability to adapt itself to the new conditions, and to suggest the 
necessary readjustment In Belgium thay owed it to the Ministry 
Justice that the Companies Act had been lately modified in order 

t rive to the public a very efficieit protection against unscrupulous 
promoters and speculators; that a maritime law, which was perhaps 
most modern of all the Continental laws, and which had translated 
into positive legislation the requests and the resolutions of the inter- 
itional maritime associations, had beea passed; and they had a law 


wnising special tribunals tor childrea and providing for the an 


ment 


criminal who was prosecuted for the first time and convicted « 


end 


t and education of the criminal childhood; a law by which 8 


ould 


id the penalty if he amended ana did not commit any other mischief 


during a fixed period ; and other laws of great value. The fifth 
of the Minister was the administration of prisons. Further, he 


tions. there was a statistical department, dealing with the w 











of Justice. The Franco-Belgian agreement of 1900 existed, but 
country had the Code Napoléon ; but it would be possible, he thot 
to have some euch treaty with this country. He expressed the 





duty 


had 


the dispensation of the prerogative of mercy. Besides these judiciary 


vork- 


it of the civil and commercial courts, & What was called in 
England ‘the Poor Law system’’ was also in the hands of the 
Minister In many cases the penalty applied by the court was intern 
! t in a charitable institution, and in the same way children might 
I reformatory schoole. These institutions had clearly a judiciary 
1 nd was nearly impossible to separate their legal] from their 
wr italk character The lunatic asylums were also under his super- 
vision, and some church matters, euch as authority to accept a legacy. 
The organization wag very complete and most efficient. This’ mac] nery 
had only one slight defect. The Minister of Justice, being a member ol 
the Government, was a political man; he was @ party man, and tl 
danger, therefore, was that when he had to appoint a judge he might 
be influenced by political reasons. The Belgian law had already endea 
youred to moderate the danger of the political interference in the 
appointment of a judge. The president of the Civil Courte, the memibers 
¥ the Courts of Appeal, must be chosen among candidates proposed by 
the court and by the county councils, This rule would be perfect if 
upplied to all the judges. On the other side, he thought it was a mis 
take to wk a Pp itical body to make such presentations. In his 
pinion, a perfect and idea] system would be to decide that the Minister 
ehould have the choice between six candidates, three presented by the 
Bar and three by the court. In this way the political influence would 
be nil and the system would give to the judiciary bodies a eater 
independence and a greater authority. Mr. Garrett, tn his address in 
Januaty of last year, had expressed the wish that there should be 4 
department of the Ministry of Justice connected with foreign law, to 
ve information and assistance as to the enforcement of Brit 1dg- 
nents in foreign countries, and also possible as to the enforcer vf 
foreign judgments in England. This was a brilliant idea, and was 
sorry to say that there was no such department at the Belgian Mir — 
eacn 


ight, 
hope 
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that the League of Nations, when fully organized, would eee their way 


to solve any difficulties there might be in bringing about so desirable a 
reform. 

Mr. Samvert GARRETT moved a vote of thinks to M. Smeesters He 
said he was very interested to find that the duties which, a M 


Smeesters had told them, were assigned to the Minister of Just 
Belgium were almost the duties which he had euggested in the pape 
he had read in that hall should be administered by the Minister here 
duties which, to some extent, were not performed at all in this country 
but, so far as they were, were spread over five or six departments 
State. to the great detriment of the pub'ic interest in loss of time, money, 
and in overlapping functions. He had made some inqu ries before de 
livering his address at the general meeting of the Society in Janu 
1918, ae to the system in France, but, unf rtunately, had not inquired 


as to that in Belcium; but it was very interesting to find that the 
practical pp lirets on of the principles for which he had contended f 
a Minister of Justice in this country followed exactly the lines wi 
had been adopted in Belgium With regard to fusion-he wae not quit 
sure that M. Smeester’s remarks would encourage the advocates of fusior 


here. Personally, he was not in favour of fusion—a 
solicitors could get their way without it. He thought a state of thir 
might arise where. owing to what he might call, he hoped without 


offence, obstruction on the part of another branch of the professor 

solicitors might feel themselves compelled to say, ‘‘ This state of things 
18 intolerable, and unless we can get our way bv some other means. we 
must go in for fusion.’”’ Personally, he was keeping an open mind about 
that. Solicitors did feel, with all deferes to advocates here. that things 


were coming to nearly an intolerable position, in that there was an 
attitude of obstruction, of non possumus on the part of the Bar to every 


proposal of reform, and this attitude, he thought uld not conti 
It was con'rary to the ep rit of the times in which we were living. ,and 
he was quite sure that if there were present any voung men who had 
come back from the war, they had come back with new ideas, with 


different outlook in life, nd he felt that they would not put up wit! 
They would be quite right if thev did not put up with it He thong 


that the proper attitude of the solicitor branch of the profession wit 
regard to fueion was that, while they did not want fusion if thev could 
get the proper reforms without it, if they could not, they must ¢g 
for fusion. 

The Vice-Presmpent seconded the motion, which was carried wit 
loud applause, M. Smersters briefly responded 


Barristers and the War. 
The Special Committee appointed by the Bar Counci] to further the 


interesta of returning barristers and students hope that barristers wh 
are in a position to do eo will take as pupils, without, fee, men w 
have serve ‘ n the war. 

The Secretarv of the Bar C unk il wil be glad to receive the names 
of barris tors a ire willing to give such facilities 

grt 5, Stone-buildings, Lincoln’s Inn, W.C. 2 


Sth February, 1919 


Union Society of London. 


Session, 1918-19.—The 14th meeting of the Society was held in the 
Middle Temple Common Room, on Wednesday, 19th February, 1919. at 
8 p.m. The subject for debate was: “That this house does not 
approve the suggested fusion of the Bar and the Solicitor Branch of 
the legal Profession.”” Opener, Mr. A. F. Kingham: opposer, Mr 
Walter Stewart. The motion was carfied 








Appointment of King’s Counsel. 


We e received a copy 


f the & iF ow ing corresponde nee for publica- 
House of Lorde, S.W. 1 
7th February, 1919. 

Dear Mr. Attorney,—The late Lord Chancellor, in a letter addressed 

to myself as Attorney-General, was good enough to inform me of his 

ns in relation to the “ts ce which he proposed to give to His 
Majesty s to the creation ks, 

You may remember that ws took the view that a creation might be 

led for the early part of April without endangering the in 

sts of those members of the Bar now or lately serving in His 


Majesty's forces, who natu ok to the diepersal of junior practice 
wing upon the creation of a large number of ailke as a means of 

Ivar nent their profeesion 

I say ‘‘a rge number’ hecause the last general creation was a6 

g ago as October, 1914, and it ie evident that I am face to face with 
in exceptional number of strong claims which have been postponed 

lience t nm earnest desire to eafeguard the interests of those mem- 

s of the profession who have been serving in the forces 

I am myself, as L or d Fi was, deeply concerned not to recommend 

h tion until this by ect is fully attained. I am advised that 

» progress of demobilization justifies the view that this essential condi- 

ym will be eatisfied in the firet week of April. 

Perhaps you w be good enough. ae head of the Bar, to inform me 
whether you ve any information or view upon the matter which you 
des to place at my diaposa Tam, Mr. Attorney, yours sincerely 

BIRKENHEAD 

T Right H e Attorney-General. K.C., M.P 


Attorney-General's Office, 
15th February, 1919 
Dear Lord Chancellor I beg to thank vou for your letter, from which 
t nm the view of the late Lord Chan 


uppaintment of a considerable number of members of the Bar 
f His Majesty's ( insel should, at an ¢ rly date, be recom 
I led Tis Maj 
I mmber, I gatiher, is 1i} t eiderable because of the long 
terval which has elapsed since the last of such general appointments ; 
i that interval, it is believed, may now be ended without risk to the 
terests of members of the Bar who are now, or until recently were, 
His Majesty's forces 
My . vy, for which you are so good as to ask, is that this course 
well 1 taken vd =the nformation at my diep an 4 to the 
rest and the requirements of the Bar leads me to concur in the 
so mvement time f su yppointments would be early in 
os Your ere] Gorpon Hewarr 


T Right Honourable the Lord High Chancellor 


Fusion in the Legal Profession. 


The following letter on tae subject uppeared in the Times of the 
17t t 

Sir You have been good enough to throw open your columns 
ite] on tl} question of the ania:gamation of the two branches 


of the lecal profession May I add a word as to my experience in 


\ustralia? In every State golicitors have the right of audience in all 


lictio but “amalgamation "’ only operates in one or two States 

1) To a man of established standing amalgamation has no terrors. It 
neans a partnership, and one of the firm corifines himself to the work 
f advocacy in the Courts, the other carries out all the functions of a 
licit that is to say, the specialization which characterizes the two 

hen separated retained in practice under a system of 
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amalgamation. (2) To the junior an opportunity is afforded of obtain- 
ing work, and consequent experience, on his own merits directly from 
the client without being dependent upon the intervention of a solicitor 


to offer him a brief. In a young country juniors cannot afford to wait 
many vears for a start, and amalgamation is a godsend to them 3 
The public gains by a saving in certs (especially in those cases where 
a small amount of money is in issue or where funds are limited), by 
securing the services ¢ f one practitioner instead of being forced to 
fee a barrister briefed by a solicitor In my experience the barrister 
does not suffer in pocket by amalgamation of the two branches, although 

he may regret the disappearanc: of the old exclusive traditions 

C. G. Wane, K.C Avent-General for New South Wales 

Svdney House, Cockspur-street, Trafalgar-square, 5. +y 1, Feb. 14 | 


Practising Certificates. 


Solicitors’ 





REMISSION OF STAMP DUTY 
The following orrespondence, says the Law Society Gazette for | 
February, as to repayment of Stamp Duty on Practising Certificates in | 
certain “can has passed between the Society's Secretary and the | 
Controller of Stamps 
La ™ ets ’s Hall | 
22nd Januar. 1919 | 
Dear Mr. Birtles 
The Council of the Law octets I aware that it has been the | 
practice f the Comm at t’ n lusion of any year for which | 
2 solicitor practising dut has been paid to return that duty if the 
solicitor he that he ha ot bee I ( ng to war service to 
reach his office durir t] ear 
The Council, however, are not quit hether tl return of duty 
is made it r here the solicitor apy ng for it is a partner in a 
firm, and has received (though of course he cannot possibly have taken 
iny part mn earnir his share of profits in the firm It is my 
mpression that the duty returned in these last-mentioned cases als 
and that all you ask for is information that the man has been aw 
from his offi fighti 
I shall be greatly obliged if you will kind onfirm this impression 
Yours faithfully 
E. R. Cook, Secretary 
H. Birtles, Esq., 
Controller of Stam Somerset House | 
Somerset Honse | 
25th January, 1919 
De iI Mi Cooh | 
In reply to ir etter f th nd inst the mcession as recarde | 
the repayment of Stamp Duty on Solicitor’s Practising Certificates 
applies in uses where tors have beet are engaged on active | 
service with the naval rm tar force und who have taken r ictive 
part ir lucting the busir of their firm whilst so engaged The 
receint of a shar f hie firm profits by a solicitor whose ase falls 
within the al nditions would not have the effect of excluding him 
from the cones n | 
Yours faithfull, | 
H. Brrties 
E. R. Cook, Esq., Law Society’s Hall 


Call of Solicitors to the Bar. 





Under the Consolidated Regulatic ns the Inns of Court a student, 
who previous to his admission at an Inn of Court had been a solicitor 
in practice for t less than five consecutive years and who had ceased | 
to be a solicit before his admission as a student, might be called to 
the Bar upon passing the public examination required without keeping | 
any terms It appeared. says the Law Society's Gazette for February. | 
to the Council that tors whose practising certificates had been 
allowed to lapse merely by reason of war service required special con 


le, and they ’ 1eref 





sideration under this ru re approached the Inns of | 
Court and are glad to state that the following Regulation has been 
issued ; 
Treasurer's Office, Inner Temple, 
22nd January. 1919 
Resolved—that the following proviso ie inserted at the end of the 
first paracraph of Consolidated Regulations No. 45: 
‘* Provided that, where a solicitor has been entirely prevented 
from practising in consequence of his having been emploved in Hi 
Majesty's ser for the purposes f the present war. the period 
of such ser shall, if the benchers of the Inn to which he annlies | 
for admission shall so order. be treated as if the solicitor had heen | 
in practice during such period for the purpose of qualifving for 
call to the Bar wnder th reculation 
Mr. Joseph David Langton, of T! Alhony Piccadilly. and of 
Paner Buildings, Temple. E.C.. solicitor. Under Sheriff of the City 
of London, and manager of His Majesty's Theatre under the will of | 


the late Sir Herbert Tree, 


t estate of gross value £21,127. 


has | 





to hospitals 


Law Students’ Journal. 
Law Students’ Societies. 


Law Stupents’' Depnatinc Socrety.—-At a meeting of the society. 
held on llth February (Mr. C. P. Blackwell in the chair), the subject 
for debate was : “‘ That this House is in avour of the Establishment of 


+ Ministry of Justice."" Mr. W. G. Weller opened in the affirmative; 








Mr. G. B. Willis opened in the negative. The following members also 
spoke :—Messrs, C. H. Morden, A. R. N. Powys, H. G. Meyer, C. F. 
King, G. Gordon and N, Heath. The motion was lost by four votes. 
Legal News, 
Appointments. 
Mr. William John Bruty, the senior member of the firm of Messrs. 
Duffield, Bruty & Co., of Broad Street-avenue, Blomfield-street, 


London, E.C.2, has resigned his appointment as Registrar of the County 
Court, Waltham Abbey, Essex, at the end of last year after occupying 
that post for upwards of fifty years. Mr. F. J. D. Stppatxt, a member 
has been his stead. Mr. 


of 


the same firm, appointed registrar in 
Siddall was admitted in 1 
General. 
Mr. Richard Septimus Richards, of Glascoed, Llangollen, Denbigh. 
solicitor and banker, of the firms of Richards & Sons, solicitors, and 


Co., bankers, has lei: estate of gross value £40.070 

of the Manchester and Salford Medical Charities 
Hospital Sunday Fund) have forwarded to the Prime Minister. the 
Ch f the Exchequer, Mr. Balfoir. and Mr. Bonar Law a 
protest against the regulations by which donations and subscriptions 
similar institutions are subject to income-tax. The 
mmittee express the opinion that subscriptions or donations of firms 
individuals, given for the purpose of supporting hospitals and 
similar charities, ought to be free from taxetion, especially as the 
splendid medical service maintained is toward the physical redemption 
of men, women, and children for the benefit of the nation. 

At Lambeth Police-court on 1 ednesday Dr. Francis Stevens, medi 
cal officer of health for Camberwell, pressed for a closing order in 
respect of certain cottages which, owing to dampness, were, in his 
opinion, unfit for habitatien. Mr. Cheste:. Jones remarked that in 
ordinary times he would have had no hesitation in making a closing 
order, but as things stood thr effact of such an order might be that 
the people would be turned into the street, without having any place 
to g The hearing of the case was adjourned, to see whether the 
owner could do anything to improve the property. 

In the House of Commons on Monday Mr. Rowlands, Sir A. Yeo, 
and Lieutenant-Colonel Dalrymple White asked whether the attention 
of the Government had been called to the numerous notices which had 
been served on tenants to give up possession of the houses they occu- 
pied unless they were prepared to buv the houses on the terms fixed 
by the landlords: and whether the Government proposed to take any 
action in view of the impossibility ot the tenants being able to find 
other houses. Mr. Bonar Law: This question is receiving immediate 
consideration by the Home Affairs Committee, and I hope to make a 
statefnent very shortly. Mr. Rowlands asked whether the right hon 
gentleman was aware that a great number of these people had received 
notice to quit, and that it was impossible for them at the present time 
to obtain houses to go into. Mr. Bonar Law: The Government are 
fully alive to the importance of this subject, and will do everything 
they can to meet it sympathetically. 

In the House of Commons on Monday Colonel Sir A. Griffith Bos 
-awen, Parliamentary Secretary, Board o Agriculture, asked by Cap- 
tain Denison-Pender whether he was aware that alarm existed among 
allotment-holders as to their length of tenure of the land, said :—The 
Roard recognize the anxiety of allotment holders on this subject, and 
thev have recently issued a memorandum to horticultural snb-com- 
mittees with reference thereto. Lienterant-Colonef Sir F. Hall: Was 


f Richards & 
The committee 
llor 


ince 


and 


ro to 


it not agreed that these allotment-holders should retain possession for 
two veare after the signing of neace” Ane thev to be in that position? 
Sir A. Griffith Boscawen: That is the position As regards land 

red bw the Board under the Defence of the Realm Act and the 
Kaa Dantinetn Act. the Board intend to retain the noseession of the 


red for allotments for a nerind of two vears after the end 





" niece thew are entisfed that the land its urgently reanired 
hryitdiy et ar other enerial purnnses or in creee in which thev 
r the compensation payable would be in exce&s of the value to 

the nation 
VALUATIONS FOR INSURANCE .—1? is verv essential that all 
Paling Hn'ders chon’d have a detailed valnation of their efferte. Pro- 
T ? Ne very inodeanste’y inenred. and in ence nf lence inenre’s 
re DFREYWTAW CTOPRR, & SONS (LIWITED). 
196 King-etrest. Covent-carden, W.C 2. the we'l known va'ners and 
hatte! anetine eetohehed aver 100 veare have a staff of Frnert 
Valnere ard wil he o'ad to advise those desiring valuations for any 
prreose. Jewels, plate, furs, furniture, works of art, bric-A-brac, 
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epeciality. 

















